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Common CARRIERS—LIMITATION OF LABILITY By CON- 
TRACT.—Some time since (a/e, p. 383), we published an in- 
teresting decision under this head, rendered in the English 
Court of Exchequer. We have now the pleasure of publish- 
ing the decision of the Court of Exchequer Chamber, affirm- 
ing that of the Court of Exchequer. 





MANDAMUS TO COMMISSIONER OF PaTENTS.—The Supreme 
Court of the District of Columbia, not long since, on a re- 
hearing of the case of Hall v. The Commissioner of Patents 
(2 Washington Law Reporter, 185), affirmed the rule that it 
will not award a mandamus to compel the commissioner of 
patents to issue a patent, even in a case where the examiners-in- 
chief have rendered a decision in favor of the applicant. 





Sunpay ConTRACTs. — We have long desired to procure 
for publication an exhaustive article or decision, showing the 
state of the law in the various states of the Union with regard 
to contracts entered into on Sunday. We now have the 
pleasure of laying before our readers, in the case of Tucker 
v. West, an elaborate judicial examination of the question by 
Mr. Chief Justice English, of the Supreme Court of Ar- 
kansas. 





DISQUALIFICATION OF JUDGES.—The New York Weekly Di- 
gest publishes the following abstract of a short per curiam 
opinion of the New York Court of Appeals, in Smith v. Nel~ 
son: ‘‘ This was a motion for a re-argument on the ground 
that one of the judges who sat on the former argument was 
disqualified. The affidavit of the moving party showed that 
the firm of which the judge was a member had appeared as 
attorneys in the defence of another action, involving some of 
the questions presented by this appeal. That action was 


trial of issues of fact by the courts of the United States, with the consent of 
parties in Louisiana. To avoid a like experience under the act of 1865, it 
was deemed important by this court “to settle the practice under it at an 
early day, with a precision and distinctness that could not be misunderstood,” 
and to “require in all cases, where the parties saw fit to avail themselves of 
the privileges of the act, a reasonably strict compliance with its provisions.” 
Flanders v. Tweed, 9 Wallace, 430. Accordingly, as early as 1869, in the 
case of Norris v. Jackson, Ib.-125, aftera very careful examination of the 
provisions of the act, the following construction was given to it: 

1. If the finding be general, only such rulings of the court in the progress 
of the trial can be reviewed as are represented by the bill of execeptions, or 
as may arise upon the pleadings. 

2. In such case a bill of exceptions can not be used to bring up the whole 
testimony for review any more than in a trial by jury. 

3. That if the parties desire a review of the law involved in the case, they 
must either get the court to makea special finding which raises the legal prop- 


| ositions, or they must present to the court their propositions of law and re- 


quire a ruling on them. 

4. That objection to the admission or exclusion of evidence, or to such 
ruling on the propositions of law as the party may ask, must appear by bill of 
exceptions. 

The construction of the statute and the practice under it have also been 
brought to the attention of the court in Basset v. United States, 9 Wallace, 
40; Copelin v. Insurance Company, Ib. 467 ; Coddington v. Richardson, 10 
Ib. 516; Miller v. Life Insurance, 12 Ib. 295; Insurance Company v. Folsom, 
18 Ib. 237; Ohio v. Marcy, Ib. 552; Cooper v. Omohundro,*tg9 Ib. 69, and 
Crews v. Brewer, Ib. 70, and it can certainly be said that in no one of these 
cases has there been any relaxation of the rules originally announced. 





CAN PROPERTY IN THE HANDS oF A RECEIVER BE-SOLD 
FoR TaxEs ?—The Chicago Railway Review says that this 
question was recently argued before Drummond and Blod- 
gett, JJ., of the United States Circuit Court, by Attorney- 
General Edsall, of that’state, in the case of the Rockford, 
Rock Island and St. Louis Railroad, some of the rolling stock 
of which had been siezed for taxes. He argued th~* 
property was got exempt from the general ope” 
a "“aws, but the court held that pror -.ation of the 


a 


«t such 





never tried, but was discontinued many years ago. The 
judge never had any personal knowledge of the pendency c* 
that action, or of the legal questions involved therein. ~ . ~ 
that there was no disqualification ; that the statute .. atl, 
fies only where a judge has been counsel in the a Ciyent- 
That the judge was compelled by law to s' en 
if he had had personal knowledge of ac and act, and even 
the motion-papers, he would have che Sats ect forth in 
taking part in the judgment.”’ 








FEDERAL CourRT 
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BEEN W 


lished and the rules laid down in Flanders v. Tweed, 9 Wal- 
lace, 430, in Norris v. Jackson, Ib. 125, and in other cases 
decided since, as to the proper mode of bringing to that 
court for review, questions arising in cases where a jury is 
waived and a case issumbitted to the court, under the vite 
lons of the act of March 5, 1865. The learned Chief Jus- 
tice says: 


a protracted litigation attended the settlement of mere questions of 
Practice under the act passed in 1824 (4 Stat. at Large, 62), authorizing the 


- had no legal excuse for rot 


- PRACTICE — Mope oF Présentinc QuEs- 
-sVIEW IN SUPREME COURT, WHERE A JURY HAS 
“a . AIVED.—In Insurance Co. v. Sea, 21 Wall. 158, the 

efeme Court of the United States (Waite, Ch. ]J., delivering 
the opinion), take occasion to recapitulate the doctrine estab- 


har”4s was in possession of the court. ° cetty in a receiver’s 
not be disturbed without cons®” , and such possession could 
says that the same quest’ oe -at of the court. The Review 
“calppg other". = “ arisen in New York, and has 
rh i my y Ju ge Blatchford, of the United 
< i ourt, Southern District of New York. John 
i a and Abram S. Hewett, receivers, of the New York 
al : swego Midland Railroad, pending a foreclosure suit, 
app ied for injunctions restraining town collectors from sell- 
ing the property of the road for state taxes, Temporary in- 
junctions were granted, but afterwards dissolved. 
In his decision Judge Blodgett says : 

I have here tofore decided that the Property in the hands of the receivers 
was properly assessed as the property of the corporation. There is no pre 
rogative of sovereignty which is of higher importance than the power of tax 
ation, which includes the collection, as well as the assessing of the taxes The 
very existence of the state as a government, d 

‘ , depends upon the exercise of 
eens . Except upon very special circumstances, such power ought not 
to interfer ed with by injunction. The promptness and regularity of. the 
collection of taxes, are as important to the welfare and credit of the govern- 
ment, and to its capacity to fulfill its functions, as is the collection itself. If 
any person is aggrieved by the exercise of the authority of the tax ’ 


he has an adequate ultimate remedy in an action 
the preliminary remedy 





-collector, 
against the wrongdoer, with 
afforded of directly reviewin i , 

t ig the proceedings accord- 
ing to the method, i i feoul 
g and before the tribunal provided by the laws of the gov- 


ernment under whose authority the proceeding takes place. There is no 


sound principle upon which the Property of a person or a corporation, which 


for the purpose of a 





is placed in the hands of a receiver by a court of justice 
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suit pending in such court, can be regarded as being thereby rendered ex- 
empt from the operation of the tax laws of the government, within whose ju- 
risdiction such property is situated. So far as appears, the warrants in the 
hands of the tax-collectors are regular on their faces. and the tax-collectors 
are acting thereunder in good faith in the discharge of their duty. Under 
such circumstances, this court would not hold the collectors to be guilty of a 
contempt of this court, for levying on the property of the corporation to sat- 
isfy the taxes specified in the warrants. That being so, the court will not un- 
dertake to determine on affidavits and in a collateral suit, the questions raised 
as to the irregularities alleged to have existed in the assessment of the taxes, 
or to enjoin the tax-collectors from executing the warrants. 





Needed Legislation with Reference to Life In- 
surance. 


John A. Finch Esq., a member of the Indianapolis bar, 
has lately published several letters on life insurance in the 
Journal of that city, in one of which he makes the following 
suggestions : 

1. All policies should be non-forfeitable. As the principal losses are from 
making one payment, and then suffering a forfeiture, this should apply from 
the first. 

2. Life-insurance companies should be held for the engagements and prom- 
ises of their agents, just as men are held to make good promises made in fur- 
thering private contracts. Notice to the agent should be notice to the com- 
pany, and the companies should be held accordingly. 

3. The principle coveat emptor should be applied to insurance companies. 
This is the principle under which all other contracts between men are made. 
Let the purchaser beware—let the companies do likewise. By their agent 
they select the applicant, and by their medical expert examine him. If they 
accept him as a risk after this, unless he commits a fraud on the agent or the 
examiner in something vital or material to the risk, they should pay when he 
dies, 

4. There should be no defence permitted for any misstatement in the ap- 
plication after five annual payments, whether it be made fraudulently or not. 
A fraud that can not be discovered in five years can not be very damaging. 

5. If acompany defends against a payment and loses, the judgment should 
be for ten per cent. interest on the sum recovered on the policy from the 
day it was payable, and the attorneys’ fees for the plaintiff, and for any ad- 
ditional expenses rendered necessary by the defence. 

‘« These provisions,’’ says Mr. Finch, ‘ will make a policy 
nearly as secure as it may be made. No company that pro- 
poses to appoint only honest agents, and thereafter to deal 
fairly with the policy-holder will be injured, or even incon- 
venienced by such requirements, If a company has dishonest 
agents, it, and not the policy-holders, should bear the losses 
sustained by their rascality. If any company can not meet 
such requirements, it can readily withdraw its agents, and the 
state will be the better for the riddance. Ifthe first requirement 
is enforced by act of legislature, companies will not permit 
‘their agents to urge men into taking policies who can not 
reasonably be expected to continue paying the premium, or 
who so feebly understand the contract they are making that 
they are certain to make but one payment. If the second 
requirement is enforced. by act of legislature, companies will 
use discretion in selecting general agents and solicitors, and 
it will be more difficult to make an engagement with a com- 
pany as solicitor than it is to get territory to canvass with a 
subscription-book. If the third requirement is enforced by 
legislation, companies can no longer defeat a policy for sim- 
ple and immaterial errors in the application. If the fourth re- 
quirement is enforced by act of legislature, companies can 
not set up any error or misstatement in the application after 
all probability of its being material has disappeared. If the 
fifth requirement is enforced by act of legislature, insurance 
companies will be compelled to make the policy what it would 
have been without their unjust and unsustained defence. If 








all these requirements are enfored by act of the legisiature, a 
life insurance policy will be a policy of insurance, a safety, a 
security, a beneficent and valuable way of providing against 
the uncertainties of life. It will thus be what at present it 
is not.”’ 

With regard to the frst suggestion, we doubt the wisdom 
of that policy which calls for govermental interference in 
matters of private contract, unless some very high grounds, 
which relate to the welfare of the general public, can be 
shown in favor of the necessity of such interference. Here 
are two parties capable of contracting. They agree that ifa 
certain sum of money which one, upon a valid and beneficial 
consideration, agrees to pay on a certain day, is not paid on 
that day, there shall be a certain forfeiture. And Mr. Finch 
asks the legislature to interfere and say that this shall not be 
done--that there shall be no such forfeiture. Upon what 
ground? Certainly there is nothing in such an engagement 
contrary to good mofals or public policy. There is nothing 
in it which concerns the public at all. Whether it is the 
most beneficial engagement of the kind, that could have been 
procured by one of the parties, is none of the public’s busi- 
ness. There is no more call for public interference with such 
a contract than there would be for interference with a con- 
tract by which one party agrees to deliver a thousand bushels 
of wheat to the other by a certain day, or forfeit a certain 
deposit of money. We should regard such legislation as an 
unwarrantable interference, on the part of the state, with the 
right of private individuals to make such contracts as they 
may deem most for their interest. This is not such a question 
as the regulation of railways. These are toa certain extent pud- 
lic highways. The sovereign right of eminent domain has 
been called into exercise to render their existence possible. 
They have been subsidized by the public, and the people pay 
enormous taxes to support them. The people are obliged to 
travel over them, and to send their products to market over 
them. Therefore when an individual contracts with a railroad 
company, he is like a beggar contracting with an usurer. He is 
under a species of duress. He is obliged to assent to such 
terms as are offered him. Not so with life insurance contracts. 
Life assurance is not in any sense a necessity. People can 
have it or go without it, as they see fit. There is not as 
much excuse for governmental interference with the freedom 
of contracting in this particular, as there is for governmental 
regulation of the price of bread. 

2. With regard to the second and third points as to which 
Mr. Finch would invoke legislation, we understand that the 
legislation which he would invoke is the law already. We 
understand that the principles of the law of agency apply 
to the engagements of the agents of life insurance companies 
as fully as in other cases; and that the doctrine of caveat 
emptur applies here as fully as the analogies of the law would 
apply in parallel contracts, and, considering the pains which 
many of the courts take to relieve against the plain stipula- 
tion of these contracts, a great deal fuller. 

3- We regard the fourth proposition of Mr. Finch as em 
inently sound. This would be a statute of limitation—@ 
statute of repose ; and such statutes have proved so beneficial 
to society that they have been generally favored by the courts. 
Five years is certainly ample time for an insurance company, 


, by the use of due diligence, to acquire the most minute it 
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formation as to the health, habits and family history of each 
of its policy-holders. A consideration which strongly urges 
such legislation is that many of the false answers made by in- 
sured persons in these applications are inadvertently made, 
and without any dishonest intent, and many of them are 
made through the fraud of the agents of the companies them- 
selves, the assured being guilty of no other dereliction than 
trusting to the agent to fill out the application, without re- 
quiring it to be read over. In such cases the application once 
signed, passes beyond the sight of the assured intothe hands 
of the company. Not having another opportunity to inspect 
it, he may pay his premiums for many years in utter uncon- 
sciousness that it contains any erroneous statement ; and, af- 
ter his death, the wife or children for whose benefit the policy 
had been kept in force, may find payment resisted, because 
the company, after the death of the assured, has taken the 
pains to unearth an error in some of the statements in the ap- 
plication. We understand that a suit is now pending in the 
Circuit Court of the United States for the Eastern District of 
Missouri, on a ten-year endowment policy, in which the as- 
sured at the time of his death had paid zine of the annual 
premiums, which premiums, at compound interest from the 
date of payment, would amount to more than the sum sued 
for. Under a statute of limitations such as Mr. Finch sug- 
gests, such litigation would be impossible, where the defence 
is fraud. 

4. With regard to the fifth suggestion of Mr. Finch, we 
think the change which he suggests in the law relating to 
damages should be made, not as to actions on life-insurance 
policies alone, but as to all other actions, 
we think the common law rule of damages which refuses 
compensation for the fees necessarily paid to counsel, and 
for the time and money necessarily expended in asserting a 
plain right (exclusive of what is strictly denominated cos¢s), 
is essential injustice and barbarism; and we are in favor of 
substituting such rules as those of the civil law which govern 
in admiralty proceedings. But we should oppose such a 
change unless it were made applicable to all suits where the 
court might determine after verdict that the plaintiff’s right 
had been plain, and that the defence was vexatious. To en- 
act such a measure with reference to suits on life-insurance 
policies alone, would be the meanest species of class legisla- 
tion. 

5. Finally, we beg to make two suggestions with reference 
to this subject ourselves : 

(1.) That legislation may so far properly interfere with 
such contracts as to require that all applications for policies 
of life insurance shall be made before some officer empowered 
to take acknowledgements of deeds; that the questions shall 
be carefully read over by him to the applicant, and the an- 
swers carefully taken down by him; that before the applicant 
signs such application, the whole shail be again carefully read 
over to him; that his signature and assent to each and every 
answer made shall be certified by the officer as in case of the 
acknowledgement of a deed; and that in any suit between 
the assured and the insurer such certificate shall be conclusive 
evidence that the questions were answered as stated ; that the 


said application shall be thus made out and acknowledged /n | 


duplicate ; that one copy shall be furnished the applicant ; 
and that for this service the officer shall have a stated fee 


In other words, |* 





which must be paid by the applicant, and which payment, dy 
the applicant, the officer must certify. This would prevent 
any controversies as to what answers_the assured actually did 
make, and would also enable him to con at his leisure his ap- 
plication, and rectify any mistakes which he might subse- 
quently discover. 

(2.) That provision should be made by law for the taking, 
in perpetuum, of the depositions of assured persons, to be used 
in any subsequent litigation that might arise between them or 
the persons for whose benefit the policies were taken out and 
the companies in which their lives have been assured. The 
policy of such a law is obvious. There are but two immedi- 
ate parties to these contracts: the assured and the agent 
of the assurer. In suits on these policies, where the defence 
is fraud committed by the insured in obtaining the policy, his 
lips are sealed in death, and the benefit of his testimony is 
lost ; while the agent of the insurer, himself, it may be, guilty 
of the fraud, but interested in concealing it, is the only living 
witness of the transaction. 

If, however, the first measure which we propose were en- 
acted, the second would be unnecessary. 





Pencil Writings in Judicial Proceedings. 
LORD v. DUNBARTON.* 


Supreme Court of Fudicature of New Hampshire, December 9, 
1874. 


Hon. EDMUND LAMBERT CUSHING, Chief Justice. 
‘* ‘WILLIAM SPENCER LADD, ! 


“* Isaac WILLIAM SMITH, t Associate Justices. 


A motion to dismiss a petition fora new highway, because the signatures were in 
pencil-writing is overruled, because not made within the first four days of the term ; but 
the judges discuss at length the propriety of receiving papers written in pencil in 
judicial proceedings. 


Petition, by Aaron Lord and others against the towns of Dun- 
barton and Bow, for a new highway, filed in the clerk's office 
March 6, 1874. The petition was entered at the April term, 1874, 
when the defendants moved that the petition be dismissed “‘ be- 
cause no application had ever been made to the selectmen of said 
towns, or either of them, to lay out said highway, nor had there 
been a neglect or refusal by them to lay out the same, before the 
presentation of this petition to the court.” 

The questions of law thus raised being reserved for the consid- 
eration of the full bench,—at the June law term, 1874, the motion 
to dismiss the petition was denied. 

Now, at the October term, 1874, the defendants moved that the 
petition be dismissed, because the names of all the petitioners 
(twenty in number) signed to said petition were written in pencil. 
The court denied the motion, and the defendants excepted. 

The court transfers the question whether, if the motion had 
been seasonably made, the petitioners may amend by causing the 
petition to be signed by the several petitioners in ink. 

Mugridge, for the defendants. 

The jurisdiction of the court depends upon a written application. 
Haywood v. Charlestown, 34 N. H. 26; Clement v. Burns, 43 N. H. 
614; State v. Richmond, 26 N. H. 239. 

The petition was a paper to be used in court, and to be placed 
upon its files, and being in pencil was insufficient. Meserve v. 
Hicks, 24 N. H. 296; Stone v. Sprague, 24 N. H. 309. 

The exception, being one which goes to the jurisdiction of the 
court, cannot be waived. Griffin's Petition, 27 N. H. 346, 347; 
State v. Richmond, 26 N. H. 239, 240; Haywood v. Charlestown, 


*From advance sheets of 55 New Hampshire Reports, received through the 
courtesy of the official reporter John M, Shirley, Esq. 
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34 N. H. 27; Morse v. Presby, 25 N.H. 302. The petition cannot 
be amended because there is nothing in court to amend. 

Sanborn & Clark, for the plaintiffs. 

The cases of Stone v. Sprague and Meserve v. Hicks are not in 
point. The signatures to the petition in question are writings at 
common law. Geary v. Physic, 5 Barn. & Cress. 234; Closson v. 
Stearns, 4 Vt. 11; Partridge v. Davis, 20 Vt. 499, 503; Brown v. 
Banks, 6 Hill, 443; Reed v. Roark, 14 Texas, 329; Raynes v. Clark- 
son, 1 Phill. 22; Green v. Skipworth, 1 Phill. 53; Dickenson v. 
Dickenson, 2 Phill. 173; McDowell v. Chambers, 1 Strob. Eq. 347 ; 
Merritt v. Clason, 12 Johns. 102; Clason v. Bailey, 14 Johns. 484; 
Draper v. Patteria, 2 Speers, 292. 

CusHING, C. J. The cases, of Stone v. Sprague and Meserve v. 
Hicks are cited for the purpose of showing that the signatures to 
the petition in question are not sufficient. The position taken by 
the defendants is, that the petition in question is to be considered 
as if it had no names written upon it; and thatin all such cases, 
whenever it appears by inspection that a writing upon the files of 
the court is in pencil, it must be treated as blank, and any pro- 
ceedings dependent upon it must be void. To support this view, 
the cases above mentioned are cited. 

It seems to me that the learned judges who delivered the opin- 
ions in those cases would have been very much surprised at such a 
proposition. The head-note in the case of Stone v. Sprague is as 
follows: ‘An indorsement in pencil of the officer’s name on the 
summons left with the defendant, whose estate is attached in mesne 
process, is not sufficient;’’ and the learned judge who delivered 
the opinion says,—‘‘We think the legislature never intended that 
these indorsements should be made except in a permanent man- 
ner, that would effectually secure the object of the law, and that 
an indorsement in pencil, such as appears in this case, is not suffi- 
cient.” ¥ 

In those cases the question came up on a plea in abatement for 
defective summonses, the indorsements not appearing at the time 
upon the summonses. The matter being brought to the attention 
of the court in this way, and the quality of the pencil writing be- 
ing made apparent by the trial, such indorsements were held to 
be insufficient. But after all, the gist of the matter seems to be, 
that the writing must be permanent, and itis pencil writing, which 
had apparently disappeared in a few days, which is held insuffi- 
cient. 

It appears to me that the court cannot be expected to determine 
on a simple inspection the question of the permanence of a writing. 
It should be brought to the notice of the court by a plea in abate- 
ment; and, on issue framed and trial of the fact, the question of 
permanence may be determined. 

The doctrine of the cases of Stone v. Sprague and Meserve v. 
Hicks appears to be, that by law it is required that writings used 
in legal proceedings should be of a permanent nature, and not 
like the pencil writings brought in question in those cases; and 
that when this is made to appear on the trial of an issue framed on 
a plea in abatement, writings not permanent would be held insuffi- 
cient. But this is by no means holding, that at any stage of the 
proceedings the court can, on simple inspection, adjudge a pro- 
ceeding void for such cause, which the defendant’s argument seems 
to require. 

But-it seems to me that a writing such as at common law would 
be held sufficient—and this writing appears to be such—ought to 
be held to give the court jurisdiction ; and that any parties inter- 
ested to object should be held to bring it to the notice of the court 
by plea in abatement, or motion to dismiss, made within the time 
required for other pleas in abatement, and that this motion being 
made at the second term, and after expensive proceedings had 
been had, must be denied. 

Lapp, J.—I agree that the motion to dismiss should be denied, 
for the reason given by the chief justice. I am not now prepared 
to admit that the petition should have been dismissed for the cause 





alleged, had the objection been taken at any stage of the proceed- 
ings. I have been unable to discover any legal principles upon 
which the case of Stone v. Sprague rests, which requires the court 
to extend the rule there laid down, as to the indorsement of a 
summons by the officer serving a writ, to other papers. I do not 
now quite understand how it can be held, as matter of law, that a 
paper written with a lead-pencil is not a writing. 

SMITH, J.—It is well settled that contracts required by law to be 
in writing may be written and signed in pencil. This is because 
“‘the law extends great indulgence to looseness and inaccuracy in 
writings, necessary to the common business of life, Aropter simpli- 
citatem laicorum.” Perley, J., in Stone v. Sprague, 24 N. H. 
311. If the payee or indorsee of a promissory note is willing to 
accept it when signed or endorsed in pencil, and take the risk of 
its becoming effaced, the law will not interfere to pronounce such 
a note invalid: and the same is true of any other private instru- 
ment signed in pencil, which the parties interested are willing to 
accept. Such papers are made to continue in force for a short 
time comparatively, while public records are intended to be per- 
manent ; and upon their permanency and perservation very often 
depend large and important interests, of which they are the sole 
evidence. In Geary v. Physic, 5 B. & C. 234, Abbott, C. J., in 
deciding that an indorsement on a bill of exchange may be by 
writing in pencil, said,—‘‘There is not any great danger that our 
decision will induce individuals to adopt such a mode of writing in 
preference to that in general use. The imperfection of this mode 
of writing, its being so subject to obilteration, and the impossibility 
of proving it when it is obliterated, will prevent its being generally 
adopted.” 

In Meserve v Hicks, 24 N. H. 295, it was decided, Bell, J., de- 
livering the opinion of the court, ‘‘that however a signature in pen- 
cil may be held sufficient in private writings, writing in pencil is 
not sufficient in public records, nor in papers drawn to be used in 
legal proceedings which must become public records.’’ And in 
Stone v. Sprague, gua supra, it was held that an indorsement in 
pencil of the officer’s name on the summons left with the defend- 
ant whose estate is attached on mesne process is not sufficient. 
Perley, J., who delivered the opinion of the court, remarked as 
follows: ‘‘ We have seen no case in which it has been held that 
the record, signature, or other writing, required by law to be made 
by a public officer, may be in pencil marks; but if an officer’s in- 
dorsement on a summons made in pencil should be decided to be 
sufficient, it is not easy to see how any line of distinction could be 
established which should prevent the rule from being extended to 
all cases where an officer is required to make a writing. No stat- 
ute requires that judgment shall be enrolled, or deeds recorded, in 
ink. Bail is taken by a mere indorsement of his name on the 
writ. He would probably be held chargeable if it were done in 
pencil; but it would be a dangerous looseness if the officer were 
allowed to take bail and discharge the defendant from arrest where 
the only security returned was a pencil mark on the writ, which, 
as original writs are kept and used in our practice, would, in a 
contested case, seldom remain legible till the plaintiff obtained 
judgment. The law requiring the sheriff to indorse his name on 
the summons has been re-enacted in successive statutes for a very 
long period. There is not the smallest reason to suppose that the 
legislature, in re-enacting this provision of previous statutes, meant 
to introduce any change in the way of making the indorsement. 
When the law was first introduced, writing in pencil, if practiced 
at all in this country, was certainly very rare. We think the legis- 
lature never intended that these indorsements should be made, 
except in a permanent manner, that would effectually secure the 
object of the law, and that an indorsement in pencil such as ap- 
pears in this case is not sufficient.” 

The rule, which these two eminent judges so clearly indicated 
ought to govern in public records and papers to be used in judicial 
proceedings which may become public records, is founded in such 
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good sense, and on considerations of such public convenience and 
importance, that it ought not to be disregarded unless very strong 
reasons are presented for so doing. Such arule works no harm 
or inconvenience in practice, while the contrary doctrine encour- 
ages looseness and carelessness, and allows the use of papers of a 
public character, which can be fraudulently altered with greater 
facility and with less liability to detection. When, therefore, in a 
case like the one now before the bar of this court, application is 
seasonably made by a pleain abatement, or motion, the petition 
should be dismissed. EXCEPTIONS OVERRULED. 





Common Carrier—Special Contract—Limitation of 
Liability—Loss without Negligence. 


SCAIFE v. FARRANT.* 


English Court of Exchequer Chamber, Fune 25, and Fuly 7, 1875. 


The defendant was agent for a railway, and had for several years carried on upon his 
own account the business of a person removing goods and furniture for all persons, upon 
certain named terms. He advertised himself as having vans for removing goods with- 
out packing, and as entering into contracts for removing goods, and as giving esti- 
mates free. The plaintiff applied to him to remove his goods; the defendant sent his 
foreman to inspect them, and then wrote informing the plaintiff what his terms would be; 
adding, ‘‘ In the event of your accepting this estimate, retarn the annexed memorandum, 
by which I am liable to the amount specified.’””, The memorandum which the plaintiff 
signed, was as follows: ‘“‘Il agree to pay you £22 10s. for removing my goods, you 
undertaking risk of breakage (if any) not exceeding £5 on any one article.”” The goods 
were lost, without segligence on the defendant’s part, while in transit. /7/e/d, (affirm- 
ing the decision of the Court of Exchequer), that the defendant was not liable as a com- 
mon carrier, that the plaintiff had entered into a special contract, and that the defend- 
ant had limited his liability by the memorandum which the plaintiff had signed. 


This was an appeal from a decision of the Court of Exchequer 
making absolute a rule to enter the verdict for the defendant. 

The plaintiff applied to the defendant to remove certain goods 
for him. 

The case on appeal stated that the defendant was a proprietor 
of furniture wagons, that he carried goods and furniture for hire 
for all persons who applied to him, and that he received furni- 
ture of customers by contract. 

His advertisement cards were headed, ‘‘Somerset and Dorset 
Railway Goods and Parcels Office.’’ On these cards he was described 
as having ‘‘ carts and horses for hire, large vans for removing fur- 
niture by road or rail without packing.” 

At the foot of each card was this note: ‘‘ Contracts entered into 
for removing furniture to or from any part of the kingdom. Es- 
timates given free.” 

The defendant, on being applied to by the plaintiff, sent, accord- 
ing to his usual practice, his foreman to inspect the goods, and 
then wrote the following letter :— 

“I beg to inform you the terms for the removal of your furniture 
and effects will be £22 10s., with risk of breakages in transit, in- 
cluding the use of mats, cases, and every expense. In the event 
of your accepting this estimate please sign and return the inclosed 
memorandum, by whichI am liable to the amount specified.”” The 
plaintiff signed the memorandum, which was as follows: “I agree 
to pay you the sum of £22 tos. od. for the removal of my furni- 
ture and effects, you undertaking risk of breakages (if any) n 
exceeding £ 5 on any one article.’’ The defendant then removed 
the goods, which were destroyed by fire during the journey, with- 
out any negligence on his part. 

A verdict was found for the plaintiff, and afterwards the Court 
of Exchequer made absolute a rule to enter the verdict for the de- 
fendant on the ground that the defendant was not on these facts 
liable as a common carrier. 

From this decision the plaintiff appealed. 

June 25.—Lopes, Q.C. ( Charles with him), for the plaintiff. The 
defendant is a common carrier, and even if he is not a common 
carrier, he has, on the facts of this case, the liability of a common 





*Our report of this case is taken from 23 Weekly Reporter, 840. 
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carrier, and must be held to have been the absolute insurer of these 
goods. On both these points the case of The Liver Alkali Com- 
pany v. Johnson, 20 W. R. 633, L. R. 7 Ex. 267, and L. R. 9 Ex. 
338 (Ex. Ch.), is decisive; in that case, in the court below it was 
held that the defendant was a common carrier, and in this court 
that he had at all events the liability of a common carrier, [BReETT, 
J.—I tried to express in my judgment in that case my opinion that 
the defendant was not liable as a common carrier, but that he was 
liable by reason of a custom.| This judgment of the majority 
of the court seems to be that he was liable as a common car- 
rier. The definitions of a common carrier is found in Coggs 
v. Bernard, 1 Sm. L. C. 206, and the defendant comes within 
the definition in Gisbourne v. Hurst, 1 Salk. 249. |Lusu, J.—The 
judgment of Mr. Justice Blackburn in the Liver Alkali Company 
v. Johnson, does not clearly mark the difference between a com- 
mon carrier and one who takes on himself by usage or contract 
the liability of a common carrier. These are two distinct cases. | 
The plaintiff relies upon both points. [CockBuRN, C. J —Assum- 
ing that the defendant is a common carrier, he would be liable for 
breakage ; but here there is a special clause rendering him liable. 
Why wasthat inserted?] That is not an agreement to exempt de- 
fendant from the liability of a carrier, it is merely a clause fixing 
the measure of damages on each article in the event of a certain 
kind of accident; it does not discharge the defendant. Clarke v. 
Gray, 6 East, 564. The defendant can not, by making a special 
stipulation as to certain details of his duty as a common carrier, 
alter his character as such carrier or relieve himself from his gen- 
eral responsibility. 

Cole, Q. C.( Pinder, with him), for the defendant.—The judg- 
ment of the court below is right ; the defendant is not a common 
carrier, and if he is, stillin the present case he has limited” his 
liability by a special contract. He inspects goods in each case 
and makes a contract with each customer. The terms of his ad- 
vertisement exclude the contention that he is a common carrier, 
and the letters that passed between the plaintiff and defendant, 
clearly show that a special contract was made in this case. The 
judgment of Mr. Justice Cresswel? in White v. The Great Western 
Railway Company, 5 W. R. 488, 2 C. B. N.S. 7, is in point, The 
learned judge says, p. 19: “‘ It appeared that the defendants did 
not receive goods to be carried, unless the consignor signed a pa- 
per containing various conditions. The judge who presided at the 
trial thought that contract was special, and that the defendants did 
not receive the goods as common carriers, The court is of opinion 
that he was right.’’ That case applies here. Brind v. Dale, 8 
C. & P. 207, is an authority for the defendant. He, as the defend- 
ant there, merely lets out carts for hire, and here as there, the 
contract is only to carry the goods safely as far as regards the ne- 
glect of himself and his servants, and not to insure their safety in 
all events. Cur. adv, vult. 

The following judgments were subsequently delivered :— 

MELLOR, J.—I am of opinion that this judgment must be af- 
firmed. The facts appear to me clearly to show that the delivery 
of the furniture in question to the defendant was not a delivery 
to him as a common carrier, or as undertaking the liabilities which 
attach to a common carrier, but was a delivery under a special 
contract, to be collected from the letters of the defendant to the 
plaintiff, and the memorandum signed by the plaintiff. I think 
that the meaning of the letters and memorandum is, that the de- 
fendant was willing to remove the furniture from Paignton to Ply- 
mouth for the sum of £22 1os., he undertaking the particular risk 
of breakage, not exceeding £5 onany one article. Of course this 
does not exclude liability for negligence or want of reasonable 
care on the part of the defendant and his servants. I think that 
the circumstances of the case show that the defendant undertook 
no other risk of casualty than that, and the argument for the 
plaintiff has failed to show that any further or more extensive lia- 
ability attached to the defendant. The contention on behalf of 
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the plaintiff rested mainly upon the judgment in The Liver AIl- 
kali Company v. Johnson, in the Exchequer Chamber, L. R. 9 
Ex. 338. Had that case not been clearly distinguishable in its 
facts from the present, it would have been binding upon us sitting 
as a co-ordinate court of appeal, and it can only be qualified or 
reversed by a decision of the House of Lords. For myself I de- 
cline on the present occasion, to discuss the grounds upon which 
that case proceeded, because I think it is entirely unnecessary to 
do so, and I therefore confine my decision tc the meaning of the 
special contract between the parties, to which I have already re- 
ferred. I may add that my brother Grove agrees in this judg- 


ment. 
LusH, J.—It does not appear to be necessary to decide the ques- 


tion which was first argued on this appeal, namely, whether the de- 
fendant comes within the definition of, or whether in the ordinary 
course of his business he incurs the liability of a common carrier, 
so as to be answerable for damage to the goods not caused by 
any act or-default of himself or his servants. I agree with the 
court below that the letters and memorandum contained in this case 
constitute a special contract, and I think that, whether without 
those letters the defendant would have been liable or not for the 
accident which happened to the goods, the terms of the contract 
sufficiently show that both parties understood that the risk under- 
taken by the defendant was of a much more limited nature. The 
letters written by the defendant, the proposal signed by him in- 
closing the answer to be returned, and which was accordingly re- 
turned signed by the plaintiff, form the contract in this case. 

The proposal is, ‘‘I beg to inform you the terms for removal of 
your furniture will be £22 Ios. with risk of breakages in transit. In 
the event of your accepting this estimate, be kind enough to re- 
turn, to me the annexed memorandum, by which I am liable to the 
amount specified.” , 

The answer is in these terms :—‘‘I hereby agree to pay you the 
sum of £22 10s. * * * you undertaking risk of breakages (if 
any) not exceeding £5 on any one article.” 

It was contended by the plaintiff's counsel that these documents 
should be read as merely limitigg the amount which should be 
payable by the defendant in the event of damage by breakage, 
leaving him by implication liable to the full extent for all other 
casualties. It is impossible, I think, to put such a construction on 
the letters, or to suppose that either party so understood them, 
The fair meaning of them is that the defendant was willing to un- 
dertake a particular and no other casualty, and to pay up to £5 
for any article damaged by that casualty, and this the plaintiff 
must have understood to be the meaning, and by that contract 
both parties are bound. I agree that this contract does not ex- 
clude liability for such damage as might result from want of due 
and reasonable care in the packing or the carriage of the goods, 
but the damage which happened was not caused by any such de- 
fault, but was, as far as the defendant was concerned, purely ac- 
cidental. I therefore think that the judgment should be affirmed, 
and in this judgement my Brother Lindley agrees. 

DENMAN, J.—I am of opinion that the jndgment of the Court of 
Exchequer ought to be affirmed. It was contended for the defend- 
ant, first, that the general course ofhis dealing did not make him 
acommon catrier, or one who was subject to the liability of a 
common carrier gva furniture undertaken to be carried ; and sec- 
ondly, that even if he might, in the absence of any special con- 
tract, have been liable as a common carrier, there was in this case 
such a specia! contract for the carriage of the furniture of the 
plaintiff as to exempt him from the liability which, in the absence 
of a special contract, might possibly have been implied. Upon 
the first point the plaintiff relied mainly on the case of the Liver 
Alkali Company v. Johnson, L. R. 9 Ex. 338. 

If that case were identical in its material facts with the present, 
I should hold myself bound by it so far as to say that, whether a 
common carrier or not, to all intents and purposes the defendant 
must be held liable as having undertaken a business imposing 








upon him the same liabilities as those of a common carrier. But 
Iam of opinion that the mode of dealing adopted by the defend- 
ant in this case, differs in many most important particulars from 
that of the defendant in The Liver Alkali Company v. Johnson. 
In this case, though it is found “ that the defendant has for sev- 
eral years carried on upon his own account the business or em- 
ployment of a carrier, removing and carrying goods and furniture 
for hire, for all persons indifferently who applied to him, the case 
adds that he conducts that business upon terms which appear on 
the card annexed to the case. Upon a perusal of this card it ap- 
pears to me that it contains terms which, added to the other facts 
in the case, in relation to the defendant’s ordinary mode of doing 
business, negative any inference in favor of his being a com- 
mon carrier which might otherwise have arisen from the above- 
mentioned finding, and also negative any inference that he dealt 
upon such terms as to incur the liabilities of a common carrier. 
The card is headed ‘‘S. D. Railway Goods and Parcel Office.”” It 
describes the defendant as sole agent, which I interpret to mean 
of the S. D. Railway Company. It speaks of “ furniture stored, 
of vans, carts, and horses on hire,” neither of which can be said 
to refer to the proper business of a common carrier. It then con- 
tains these words, “‘ Large lock-up vans for removing furniture, 
glass, china, etc., by road or rail, without packing,” which is quite 
as consistent with the business of letting out such vans on hire as 
with an undertaking to use such vans as a carrier in removing the 
goods of others. Then at the foot of the card are the words: 
‘Contracts entered into for removing furniture to or from any part 
of the kingdom. Estimates given free.” On the back ofthe card 
is engraved a specimen of one of the vans on a railway truck. 
The case finds that the course of business is for an inspection of 
the furniture to take place before any contract is made, and for 
the price to be fixed after such inspection. Reading the whole 
of the card together, with the facts found, I come to the conclusion 
that the defendant did not so deal with the public as to undertake 
to carry goods in the absence of an agreement as to the terms of 
carriage. The card itself must, I think, be taken as a part of the 
defendant’s mode of dealing, and the substance of it appears to 
me to be, not that he will carry at all events, but only that he will 
carry if his estimates and terms are agreed to. In discussing 
these terms many things would have to be taken into ac- 
count, as, for example, whether the goods are to go by road 
or rail, whether the van was to be under the control of the 
plaintiff or the defendant’s driver, whether any other person’s 
goods are to be allowed to travel by the same van or not, 
for the case does not find that the van is always used 
for the goods of one person, and many other matters, such 
as route, speed, whether in van or cart, etc., the decision as to 
which might alter the estimate. In The Liver Alkali Company v. 
Johnson, the Lord Chief Baron says: ‘‘ No doubt, if each particu- 
lar voyage had been made under a special contract containing ° 
only the stipulations applicable to that voyage case would have 
been different.” In the present case I think that the very mode 
of dealing pointed out in the card, and stated in the case, neces- 
g@rily involves a special contract in each case applicable to each 
journey only, and that the case of The Liver Alkali Company v. 
Johnson is very distinguishable on that ground. I think the card 
itself was fair notice to the world that a special contract must be 
made before any liability to carry would be incurred, and that it 
follows that any one having such notice would be bound to stipu- 
late expressly for any such liability as that of a common carrier, 
before he could charge the defendant as upon any such liability. 

Upon the second point—viz., whether, supposing the de- 
fendant to be generally carrying on the business of a com- 
mon carrier, or carrying on.a business so as to be generally 
liable as a common carrier, he was so liable in this case, or whether 
he had not limited his liability by reason of his letters to the plain- 
tiff—I entirely agree in the view taken, by my brother Bramwell 
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in the court below. The words “ you undertaking risk of breakage,” 
though to an amount immediately afterwards limited, seem to 
me conclusive to show that the relation of common carrier to the 
owner of goods was not contemplated by the plaintiff in the par- 
ticular case, whatever might have been the relation between the 
plaintiff and defendant in the absence of such a stipulation. On 
both grounds I am of opinion that our judgment should be for the 
respondent. 

CockBurn, C. J.—I entirely agree in the view taken by the 
rest of the court that this was a special contract, and that there- 
fore the liability of the defendant, as a common carrier could 
not arise. 1 wish it to be clearly understood that I concur with the 
rest of the court; but if it had not been so I should have thought 
myself bound to enter into the question whether the defendant 
was a common carrier at all, and I wish to say that I have, after 
examining all the authorities, formed a strong opinion that that is 
a question that ought to be submitted to further consideration. It 
is not necessary to decide that in the present case, and I agree 
with the view taken by the whole of the court that this is a special 
contract. 

BreETT, J.—I desire to say that I agree with the rest of the court ; 
but I also agree with the view of the Lord Chief Justice that there 
was no evidence in this case that the person was a common carrier. 

Fudgment Affirmed. 

Attorney for the plaintiff, Wed/ake & Letts. 

Attorney for the defendant, Davis. 
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Sunday Contracts. 
TUCKER, ADMINISTRATOR, v. WEST £7 AZ. 


Supreme Court of Arkansas, Fune, 1875. 


1. Contracts founded on Prohibited Act.—Contracts founded on an act pro- 
hibited by a statute, under a penalty, are void. 


2. Sunday Contracts—Common Law.—Contracts made on Sunday are not, by 
the common Iaw, void. 


3. Anote executed on Sunday, for Land Previously sold, is illegal and in- 
valid under the Sabbath act. But such a note may be ratified by a subsequent promise 
to pay it, made on a work-day. 

4. Pleading—Replication of New Promise.—To a plea that the note was exe- 


cuted on Sunday, the new promise need not be replied under the code-practice, but may 
be proven. . 


5. Verdict on one of Several Pleas.—Where there are several pleas in bar, a 
finding in favor of the defendant on one of them is sufficient, and it is not material that 
the verdict should respond to the others. 


6. Evidence tending to prove a circumstance bearing on a material fact in issue, 
should be admitted. 


The case is stated in the opinion of the court, which was deliv- 
ered as follows by ENGLISH, C. J. 

Pleasant B. Tucker, as administrator of Edw. M. Crawford, de- 
ceased, sued Robert J. West and John Mock in the Washington 
Circuit Court, on an instrument alleged in the amended com- 
plaint to be a writing obligatory for $2,267, bearing -date about 
the 15th of April, 1861, payable one day after date, to plaintiff's 
intestate, with ten per cent. interest, etc., and in the possession of 
the defendants. 

The record is in some confusion as to the answer of the defend- 
ants, but it seems to have contained seven paragraphs, to all of 
which but three (the 5th, 6th and 7th) a demurrer was sustained. 

The 5th was, in substance, that the instrument sued on was 
made, signed, executed and delivered on Sunday, the 14th day of 
April, 1861, contrary to the first section of the fifth article of the 
51st chapter of the Digest (Gould’s) of the Statutes of the State of 
Arkansas. 6th. Payment. 7th. Von est factum. 

The issues thus formed were submitted to a jury. The evidence 
introduced on the trial is conflicting. It seems that in the sum- 
mer of 1860, Crawford sold West some land on which there was 
a balance of purchase money due. The obligation sued on was 
executed, according to the testimony of several witnesses, at a 





house where Crawford and West were both living, on Sunday, 
April 14th, 1861, for the balance of purchase-money. Crawford 
wrote the note, and West and Mock signed it. It was dated back 
to the 13th of April. The testimony of some of the witnesses con- 
duced to prove that Mock did not sign the note until Monday, 
on which day Crawford left for Oregon. There was also evidence 
conducing to prove that Crawford left the note with Tucker (who 
after his death became his administrator) for collection, and that 
in 1862 the note was taken out of Tucker’s hands by a Confeder- 
ate provost marshal as the property of an alien enemy, to whom 
West paid it in Confederate money, and the note was delivered to 
him. 

Among other instructions, the court charged the jury, against 
the objection of plaintiff: ‘‘ 3d. That if they found from the evi- 
dence that the instrument sued on was made, executed and de- 
livered to said E. M. Crawford, by the defendants, on Sunday, 
they should find for the defendants,”’ etc. 

The jury returned a special verdict as follows: ‘‘ We, the jury, 
find that the instrument sued on was made, executed and deliv- 
ered by the defendants on Sunday.” 

Upon this verdict the court rendered judgment discharging the 
defendants; the plaintiff moved for a new trial on numerous 
grounds, which was overruled, and he excepted and appealed. 

I. Was the note sued on void, because executed on Sunday ? 

It is a settled principle of the common law that all contracts 


.which are founded on an act prohibited by a statute under a pen- 
‘alty, are void, although not expressly declared to be so. 


O’Don- 
nell e¢a/. v. Sweeney, 5 Ala. 468 ; 1 Taunt. 135. 

By the common law no judicial act could be done on Sunday. 
We have statutes making exceptions. 

But as to the making ofcontracts, and all other acts not of a ju- 
dicial nature, the common law made no distinction between Sun- 
day and any other day. 2 Parsons on Contr. p. 757, notes and 
cases cited; Drury v. Defontaine, 1 Taunt. 131. 

By Statute, 29 Car. II.,it was enacted that “ no tradesman, arti- 
ficer, or other person whatsoever, should do or exercise any 
worldly labor, business, or work of their ordinary calling, upon 
the Lord’s day, or any part thereof (works of necessity and charity 
only excepted); and that every person of the age of fourteen 
years, offending in the premises, should forfeit five shillings.” 

Contracts made in violation of this statute, were held by the 
English courts to be void. But where a man kept a commission 
stable for the sale of horses by auction, it was held that a private 
sale made by him on Sunday was not void under the statute, be- 
cause the sale was not in the exercise of his ordinary calling ; 
though Lord Mansfield said it was a very indecent thing to sell a 
horse on Sunday, and a thing that no religious man would do 
Drury v. Fontain, 1 Taunt. 135. 

In this country, Sunday laws or “ laws for the better observance 
of the Lord’s day,” as they were generally called, were passed in 
most of the colonies, and are now in force in most of the states. 
And contracts in violation of them have been held void, the decis- 
ions varying according to the peculiar expressions of the different 
statutes. 2 Parsons on Contr. 757-60 and notes. 

Our statute is as follows : 

“‘ Every person who shall, on the Sabbath or Sunday, be found 
laboring, or shall compel his apprentice or servant to labor, or to 
perform other services than customary household duties, of daily 
necessity, comfort or charity, on conviction thereof, shall be fined 
one dollar for each separate offence. 

“The provisions of this act shall not apply to steamboats and 
other vessels navigating the waters of the state, nor to such manu- 
facturing establishments as require to be kept in continual opera- 
tion. 

‘* Persons who are members of any religious society, who observe 
as Sabbath any other day of the week than the Christian Sabbath 
or Sunday, shall not be subject to the penalties of this act, so that 
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they observe one day in seven, agreeably to the faith and practice 
of their church or society. 

“ Every person who shall on Sunday keep open any store, or re- 
tail any goods, wares or merchandize, or keep open any dram 
shop or grocery, or sell or retail any spirits or wine, shall, on con- 
viction thereof, be fined in any sum not less than ten dollars, nor 
more than twenty. 

‘‘ Charity or necessity may be shown in justification of the viola- 
tion of the last preceding section.” 

Horse racing, gaming, hunting with a gun to kill game, or 
shooting for amusement, on the Sabbath, are also prohibited, and 
punished. Gantt’s Dig. Ch. 42, p. 382-3. 

In ALABAMA—“ Worldly business or employment, ordinary or 
servile work (works of charity or necessity excepted) ” on Sunday, 
is prohibited undera penalty. O'Donnell e¢ a/. v. Sweeny, 5 Ala. 
468, was a suit on a note executed on Sunday for a horse sold on 
that day, and the note was held invalid. The court said: ‘ To 
constitute an offence against 29 Charles II., one of the parties to 
the contract at least must be engaged in his ‘ordinary calling ;’ 
not so under our law, which prohibits all ‘ worldly business or em- 
ployment, or ordinary or servile work, works of necessity or char- 
ity only excepted.’ The term ‘ordinary’ in our statute is equiva- 
lent to common or usual work or employment, and, beyond all 
doubt, embraces within its ample range the sale of a horse, or 
any other chattel, whether the sale be public or private ; whether 
the parties engaged in it, or either of them, were in the prosecution 
of their ordinary employment or not. It is ‘ worldly business or 
employment,’ and falls within the latter, as well as within the mis- 
chief of the statute.” 

In Saltmarsh v. Tuthill, 13 Ala. 390, Ze/d, that the endorsement 
of a bill on Sunday, drawn in substitution of one previously given, 
was void under the Sabbath Act. Here there was no sale, but the 
mere endorsement of the bill on Sunday. 

In Hussey v. Roquemore, 17 Ala. 282, 4e/d, that a promise made 
on Sunday to pay the balance due on a note, against which the 
promisor had valid defence, was void and of no effect under the 
Sabbath Act. 

In Dodson e¢ a/. v. Harris ef a/., io Ala. 566, e/d, that where a 
horse is sold on Sunday, and a note taken for the purchase-money 
on the same day, both the contract and note are void, and though 
the purchaser retain the horse in his possession, without objection 
or demand by the seller, the law will not imply a promise to pay 
the stipulated price, or what the horse is reasonably worth. Such 
contracts being void, no property passed to the vendee, and he 
would be chargeable in trover upon proof of demand and refusal, 
or in assumpsit upon an express promise to pay, subsequently 
made, in consideration of the retention of the horse. 

In Hooper v. Edwards, 18 Ala. 283, the court said the act was 
passcd to prevent vice and immorality, and the desecration of the 
Sabbath to common secular business, but where a debtor was 
availing himself of the Sabbath to run his property off, and avoid 
the payment of his debts, and a creditor pursued him, and took a 
bill of such sale of property, on Sunday, to secure his debt, e/d, 
that the contract was valid as a work of necessity. 

Ix CONNECTICUT—“ No person shall do any secular business, 
work or labor, works of necessity and mercy excepted, nor keep 
open any shop, etc., etc., on the Lord’s day.”’ In Wright v. Geer, I 
Root, 474, Ae/d, that a note executed on Sunday was void. See 
also Northrup v. Foot, 14 Wend. 248, where it was held that a 
contract for the sale of a horse made on Sunday, in Connecticut, 
was void under the laws of that state. And in Cameron v. Peck, 
37 Conn. 557, the court said: ‘Our statute, no doubt, makes 
void all contracts entered into on Sunday, and we should not 
knowingly give countenance to an opposite doctrine.” e/d, in 
Finn v. Donahue, 35 Conn. 216, that assumpsit would not lie to re- 
cover money loaned on the Sabbath. In Beardsly v. Hall, 36 
Conn. 276, the court said that part payment on Sunday, of a debt 





barred by limitation, might not remove the bar, but that it was 
competent to prove that the debtor admitted on the Sabbath that 
at some previous time he had made apayment on the debt. Justice 
Park said: ‘‘We think the mere telling of the truth upon the 
Sabbath day, in relation to a matter like this, is not transacting 
secular business, within the meaning of the Sabbath Act.” 

In INDIANA—‘‘ If any person shall be found on the first day of 
the week, commonly called Sunday, rioting, hunting, fishing, 
quarrelling, 07 at common labor, works of necessity and charity 
only excepted, he shall be fined,’’ etc. In Link v. Clemens, 7 
Blackford, Clemens, assignee of the sheriff, sued Link and others 
on areplevin bond. Plea, that the bond was signed, sealed and 
delivered on Sunday, and therefore void. Demurrer sustained to 
the plea, and on error, the supreme court held that the executing 
of the bond was common /abor within the meaning of the statute, 
and that the plea was good and the bond bad. 7 Black. 479. 

In Reynolds, use, etc., v. Stevenson, 4 Indiana, 619, the suit was 
onanote. Plea, that the note was made, executed and delivered 
on Sunday ; demurrer to the plea overruled; and on error the 
court said: ‘‘ It is admitted that the note in question was made 
on Sunday. Then the record presents this question. Did.the mak- 
ing of it constitute an act of common labor? We think the statute 
intended to prohibit every description of secular business, not 
within the exceptions pointed out by itself. The executing of this 
note was secular business, and not embraced by the exceptions. 
This view is sustained by various adjudications made upon stat- 
utes, the provisions of which are in effect the same as ours. Al- 
len v. Downing, 14 N. H. 133; Towle v. Larrabee, 26 Maine, 464; 
Adams v. Hamel, 2 Doug. (Mich.) 73. In Link v. Clemens, 7 
Blackf. 479, it was held that a replevin bond executed on Sunday 
was void. This authority is decisive of the case before us. The 
note was no doubt made in violation of the statute. Therefore it 
must be considered a nullity.” 

In Hannum v. Curtis, 13 Indiana, 205, a sale of goods was 
talked of between the parties on Saturday, and the terms of sale 
agreed on, and the property delivered on Sunday: He/d, that the 
contract of sale was void, but the purchaser kept the goods, sold 
part of them subsequently, and delivered the proceeds to the 
seller, and this was held to be a ratification of the contract of 
sale. 

In Kenrucky—“ If any person on the Sabbath day, shall himself 
be found laboring at his own, or any other trade or calling, or 
shall employ his apprentices, servants, etc., in labor or other bus- 
iness, whether for profit or amusement, unless expressly permitted 
by this act (and no work or business shall be done on the Sabbath 
day, unless the ordinary household offices of daily necessity, or 
other work of necessity or charity), he shall forfeit the sum of ten 
shillings tor every offence,’ etc. A young stallion was castrated 
on Sunday, and warranted to recover from the operation. In a 
suit on the warranty, held that the contract was void under the 
statute. Slade v. Arnold, 14 B. Monroe, 87. In Murphy v. 
Simpson, Ib. 419, 4e/d, that the statute applied to every description 
of secular labor or ‘business, except ordinary household offices of 
daily necessity, or other works of necessity or charity, and that 
when the parties swapped horses on Sunday, a warranty of sound- 
ness was void, and an action could not be maintained upon it. 
But where a note which had been previously prepared, was signed 
on Sunday, but there was no evidence that it was delivered to the 
payee on that day, or that he participated in any violation of the 
statute prohibiting labor and business on the Sabbath, the validity 
of the note was held not to be affected in his hands. Dohoney e¢ 
al, v. Dohoney, 7 Bush, 217; Ray, etc., v. Catlett ef a/., 12 B. 
Mon. 532. 

In MAInE—“ No person shall keep open his shop, warehouse, 
or workhouse, nor shall upon land or water do any manner of la- 
bor, business or work, works of necessity and charity only ex- 
cepted, on the Lord’s day, or any part thereof, upon penalty not 
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exceeding six dollars and sixty cents,” etc. A note made on Sun- 
day for the price of a horse sold on that day, held to be void, the 
act being in violation of this statute. Towle v. Larrabee, 26 
Maine, 464. To an appeal, a recognizance taken on the Lord's day, 
being mere matter of contract, is void under the statute. State v. 
Suhur, 33 Maine, 539. The Lord’s day, is from the preceding 
midnight to sun-down on Sunday. A bond executed on Sunday 
is void, if it be shown that it was made beforesun-down. Nason v. 
Dinsmore, e¢ a/., 34 Maine, 390. A note signed and delivered on 
the Lord’s day is void, but where the note was signed on Sunday 
in the absence of the payee, and delivered to him on a work day, 
it was valid in his hands _ Hilton v. Houghton, ef a/., 35 Maine, 
143. All contracts made in violation of the statute, are illegal and 
void. Parker v. Latner, 60 Maine, 528, and cases cited ; Pope v. 
Linn, 50 Maine, 83. 

In MASSACHUSETTS—‘‘ No person shall do any manner of labor, 
business or work, except only works of necessity and charity, on 
the Lord’s day,” etc. The execution of a bond on the Lord’s 
day, held to be a violation of this statute, and the bond illegal 
and void. Pattee v. Greely, 13 Met. 284. The court said: ‘“‘ The 
legislature intended to prohibit secular business on the Lord’s day, 
and did not confine the prohibition to manual labor, but extended 
it to the making of bargains and all kinds of traficking.’’ The 
court also quoted the remark of Lord Alvanley in Morck v. Abel, 
3 Bos. & Pul., 38, that no man can come into a British court of 
justice to seek the assistance of the law, who founds his claim 
upon a contravention of the British law.’’ This case is regarded 
as overruling Geer v. Putnam, 10 Mass. 312, where the defence 
that a note was executed onthe Lord’s day was not allowed. 2 
Parson Cont. 759, note g. 


In MicHIGAN—‘‘ No person shall keep open his shop, ware- 
house, or workhouse, or shall do any manner of labor, business or 
work, except work of necessity or charity, on the first day of the 
week, and every person so offending shall be punished by fine not 
exceeding ten dollars for each offence.’’ Two persons swapped 
horses on Sunday, and one of them gave a note for the agreed 
difference in the values of the horses: Ae/d, that the note was 
given in violation of the statute, and therefore void. Adams v. 
Hamell, 2 Douglass, 73. So in Tucker v. Mowry, 12 Mich. 378, a 
horse was sold and paid for on Sunday, and ona subsequent day 
the seller tendered beck the purchase price, and brought replevin 
for the horse. /7e/d, that the sale was illegal, null and void, and 
the seller could recover the horse if not restored on demand. 

IN MinNEsSOTA—“ No person shall keep open his shop, ware- 
house or workhouse, or shall do any manner of labor, business or 
work, except only works of necessity andcharity, * * * on 
the Lord’s day, commonly called Sunday, and every person so 
offending shall be punished by fine,”’ etc. He/d, that a demand 
made on Sunday for the delivery of wheat which one person had 
previously agreed to deliver to another, was in violation of the 
statute and null and void. Bracket v. Edgerton, 14° Minnesota, 
190. 

In MississtppI—‘‘ No merchant, shop-keeper, or other person, 
except apothecaries and druggists, shall keep open store, or dis- 
pose of any wares or merchandise, goods or chattels on Sunday, 
or sell or barter the same,’ upon penalty therein prescribed.— 
There was an agreement made on Sunday to exchange salt for 
cotton ; the salt was delivered on that day, but the cotton was not, 
and on a subsequent work-day a note was given for the cotton. 
Field, that the original contract was in violation of the Sabbath 
act, illegal, null and void, and that the note made in furtherance 
of it was also void. Kountz v. Price, 40 Miss. 341. (But the 
note, made on a work-day, though growing out of a Sunday con- 
tract, was by the current of authorities valid.) 

In Missour!, the statute makes it a misdemeanor, for a person 
to labor himself, or compel or permit his apprentice, servant, or 
any other person under his control, to labor or perform any work 





other than those of necessity or charity, on the first day of the 
week, commonly called Sunday. In Kaufman v. Hamm, 30 Mo. 
387, groceries were sold on a work-day, but a note for the price 
executed and delivered by the purchaser to the agent of the plain- 
tiff on Sunday, dated back to Saturday ; defence that the note was 
made on Sunday. The court, in a short opinion, said that the ob- 
ject of the statute would not be promoted by allowing the defence, 
citing Geer v. Putnam, 10 Mass. 313, (which was in effect over- 
ruled in Pattee v. Greely, 13 Met. 384 ; 2 Par. on Con. 759, note g). 

In NEw HAMPSHIRE, by act of December 24th, 1799, ‘‘ No per- 
son whatsoever shall do or exercise any labor, business or work 
of his secular calling, works of necessity and mercy only excepted, 
on the Lord’s day, undera penalty of six dollars.”’ In Allen v. 
Deming, 14 N.‘H. 133, the defendant bought shingles on Sunday, 
and gave a note to the seller for part of the price. He permitted 
the shingles to remain with the seller for about a month, and then 
took them away. /Ve/d, that the contract was complete on Sun- 
day, and the note void (disapproying Geer v. Putnam, 10 Mass. 
312). 

Afterwards the revised statute so far altered the law, that it pro- 
hibited the transaction of secular business on the Lord's day, only 
when it was done to the disturbance of others. A note was exe- 
cuted on Sunday for a mare, at the house of the plaintiff, and in 
the presence of his wife who was reading a newspaper, and a wit- 
ness who went there with the defendant. e/d, that the giving of 
the note was business of a secular calling, tending under the cir- 
cumstances to the disturbance of others, within the meaning of 
the revised statute, and that no action could be maintained on the 
note. Varney v. French, Ig N. H. 231. 

IN NEw JERSEY—‘‘ Wordly employment or business " prohib- 
ited, and a note made on Sunday is void. Reeves v. Butcher, 31 
N. J.224. Soasale of land. Ryno v. Darby, 5 Green, 232. 

In NEw YORK—“ There shall be no servile labor, or working 
on Sunday, excepting works of necessity and charity,” etc. And 
‘no person shall expose to sale any wares, merchandise, fruits, 
herbs, goods or chattels on Sunday, except meats, milk and fish, 
which may be sold at any time before nine o’clock in the morn- 
ing.” In Watts v. Van Ness, I Hill, 76, it was held that a con- 
tract to perform services on Sunday as an attorney’s clerk, was 
void, and no compensation could be recovered. A special justice 
of the city of New York, receiving an annual salary, could not re- 
cover extra compensation for services performed on Sunday. 
Palmer v. Mayor, 2 Sandf. 318. A contract to publish an adver- 
tisement in a newspaper issued on Sunday, held unlawful and 
void, as involving a violation of both provisions of the statute, 
Smith v. Wilcox, 19 Barb. 581 ; Same Case, 24 New York, 353. In 
Boynton v. Page, 13 Wend. 439, Ae/d, that the second clause of the 
statute as above copied, was intended to prohibit the public ex- 
posure of commodities to sale, and that a private transfer of 
goods was not within the prohibition. It was a private verbal 
agreement made between the parties in Canada, totransfer goods 
in New York. 

In On10—‘ If any person of the age of fourteen years or up- 
wards, shall be found on the first day of the week, commonly 
called Sunday, sporting, rioting, quarrelling, hunting, fishing, 
shooting or at common labor (works of necessity and charity 
only excepted), he shall fined,” etc. In City of Cincinnati v. 
Rice, 15 Ohio, 225, Ae/d, that the words “common Jabor" in this 
act, embrace the business of ‘‘ trading, bartering, selling or buy- 
ing any goods, wares or merchandise.” A sale of four hundred 
bushels of corn on Sunday, held to be within the prohibition of 
common labor, and that an action for breach of the contract could 
not be maintained. Sellers v. Dugan, 18 Ohio, 489. But on the 
contrary, held in Bloom v. Richards, 2 Ohio State, 387, that a 
sale of land on Sunday, a single transaction, involving in the 
opinion of the court no /ador, was not prohibited by the statute. 

IN OREGON, secular labor or business on Sunday is probibited, 
and a note made on Sunday is void. Smith v. Case, 2 Oregon, 191. 
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In PENNSYLVANIA—“ If any person shall do or perform any 
wordly employment or business on the Lord’s day, commonly 
called Sunday, works of necessity and charity only excepted,” 
etc. A bond or note executed on Sunday for property previously 
sold, held illegal and void. Kepner v. Keef, 6 Watts, 231; Fox 
v. Mensch, 3 Watts & Serg. 444. So a contract made on Sun- 
day for the hire of horses, to be used on an excursion of pleas- 
ure on that or any other day, is void. Berrill v. Smith, 2 Miles, 
402. A bond signed on Sunday, but delivered on Monday, 
is not void, because not completed until delivered. Common- 
wealth v. Hendig, 2 Penn. State, 448. 

In RHODE ISLAND, the letting of a horse on Sunday, by a liv- 
ery stable keeper, in the ordinary course of his calling, when un- 
called for by necessity or charity, is an illegal andwoid contract. 
Wheldon v. Chappel, 8 R. I. 230. 

In TENNESSEE, all persons are prohibited, as by the English stat- 
ute from exercising any labor, business or work of their ordinary 
callings, and an act to be illegal and void under the statute, must 
be done in the ordinary calling, etc. Amis v. Kyle, 2 Yerger, 31. 

IN VERMONT—Sunday “ shall be observed as a day of rest 
from secudar labor and employment, except such as necessity and 
charity shall require."’. An ordinary exchange of horses on Sunday 
is secular labor or employment within the meaning of the statute, 
and an action can not be maintained on such contract for breach 
of warranty. Lyon v. Strong, 6 Vt. 219. So a promissory note 
executed on Sunday in consummation of a contract previously 
made, is void ; but though written and signed on Sunday, if not 
delivered until some other day, it is valid. Lovejoy v. Whipple, 
18 Vt. 379; able review of cases by Redfield, J. See also Adams 
v. Gay, Ig Vt. 358. 

IN WISCONSIN, a sale or note made on Sunday is void. Moore 
v. Kendall, 1 Chandler, 33 ; Hill v. Sherwood, 3 Wis. 345. 

One great object of all the American statutes, though varying 
in their expressions, is to prevent the desecration of the Sabbath, 
by the doing of ordinary work or secular bysiness. 

But aside from any religious considerations, the statutes are 
founded in good public policy. Best one day in seven from labor 
and secular employments, whether merely manual or mental, is 
beneficial to body and mind, and a necessity for men, as well as 
animals employed to labor for them. Hence, every man must 
keep one day, but if. he be no Christian, he may keep the Sabbath 
of his own faith. 

If our statute were strictly construed, as a penal statute, the ex- 
ecution of a note or bond on Sunday, could not be considered as 
embraced in the prohibition against ‘‘ /aboring”’ on the Sabbath. 
But acts regulating the observance of the Sabbath have been held 
to be remedial statutes, and to be construed liberally in respect to 
the mischiefs to be remedied. Smith v. Wilcox, 24 New York, 354; 
Northrup v. Foot, 14 Wend. 249; Fennell e¢ a/. v. Ridler, 5 Barn. 
& Cres. 406 ; Smith v. Sparrow, 4 Bingham, 84. 

A narrow and literal construction of our statute would have 
opened a wide door for the desecration of the Sabbath. If ordinary 
manual labor only is prohibited, a man may not plow, sow, reap, 
dig or chop on Sunday, but he may sell his lands, stock and 
crops, execute deeds, bills of sale, warranties, and take notes on 
Sunday. 

So a man may not keep open his store, or re¢ai/ goods, wares or 
merchandize, but he can let in a customer, and with the door shut, 
lump off his whole stock, and take notes for it on Sunday. 

So a lawyer may spend the Sabbath in giving advice to his cli- 
ents, and taking their notes therefor. 

These are but examples of numerous instances in which the 
Sabbath could be desecrated, with impunity, if the words of the 
statute were narrowly construed. 

If aman may, without any violation of the law, execute one 
note, bond, deed or bill on Sunday he may execute any number. 

But it is insisted, in this case, that inasmuch as the land was sold 


on a week day, it was no violation of the statute to execute the 
note for the purchase-money on Sunday. If this be so, a man 
may sell lands or goods all the week and devote the Sabbath to 
taking notes, etc. 

The parties in this case knew they were doing wrong in execut- 
ing the note on Sunday, as indicated by their dating it back to 
Saturday. 

We think we are warranted, by the great current of descisions, 
in holding that the execution of the note on Sunday was a viola- 
tion of the spirit and intention of the statute, and that the note 
was, therefore, illegal and void. But the land having been sold 
on a work-day, Crawford did not lose the purchase money by tak- 
ing an illegal and worthless note. He or his administrator could 
have brought an action for the balance of the unpaid purchase- 
money, or filed a bill to enforce a vendor’s lien. 

II. It is objected for the appellant, that the verdict left the issue 
upon the pleas, or paragraphs, of payment of won est factum un- 
disposed of, 

Had the verdict been against the defendants below on the Sun- 
day issue, and left the two other issues undisposed of, it would 
have been bad, but the verdict being for the defendants, and 
against the plaintiff, on a defence that went to the whole action, it 
was not material to dispose of the other issues. O'Brien v. Hil- 
burn, 22 Texas, 617; State Bank v. Cason e¢ a/., 10 Ark. 479; 
Quisenberry v. Quisenberry, 14 B. Mon. 481. Had the jury found 
in favor of the plaintiff on the defence of payment, and on est 
factum, the verdict being against him on the other defence in bar, 
judgment must have gave gone for the defendants. 

III. It is also objected that the jury did not find that Crawford 
knew that the note was executed on Sanday—in other words that 
he was zm Zari delicto with the makers of the note, or participated 
in the violation of the statute. 

The plea, in effect, was that the instrument sued on was made, 
signed, executed and delivered by the defendants to Crawford on 
Sunday ; and the jury, in their special verdict, found the material 
facts alleged in the plea. Six witnesses swore that they were 
present when the note was executed.- Three of them swore 
that Crawford wrote it, and all of them that it was signed 
by West and Mock, and delivered to Crawford at the time, 
which was Sunday. So according to the testimony of these 
witnesses, the note was not only signed and delivered on Sunday, 
but Crawford participated in its execution by writing it, and ac- 
cepting it after it was signed in his presence. 

One of the witnesses stated that Crawford and West made aset- 
tlement, and then the note was given for the balance due on the 
land. They were living in different rooms of the.same house. 

With such proof before us of the participation of Crawford in 
the violation of the statute, we are not disposed to favor technical 
objections to the form of the verdict. A female witness, who was 
present when the note was executed, stated that the parties were 
all members of the church, and that she knew that they were do- 
ing wrong at the time. She, perhaps, knew nothing of the statute, 
but was no doubt familiar with. the Ze commandments ! 

IV. On the trial, after the defendants had proven by their wit- 
ness that the instrument sued on was executed and delivered on 
Sunday, and closed, the plaintiff for the purpose of showing an 
affirmance, and ratification of the instrument, by West, offered 
to prove by Pleasant B. Tucker, that after the note was placed in 
his hands for collection, and about a week after its execution, he 
called on West, on a week-day, and informed him that he was the 
agent of Crawford, and as such had the note for collection, and 
that West, on being so informed, then promised him to pay the 
note, and expressly stated that he would pay it; and, on the ob- 
jection of the defendants, the court refused to permit such facts to 
be proven. 

The plaintiff also offered to prove by William Morton, that on 
Monday, the 15th of April, 1861, and after the note had been exe- 
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cuted and delivered to Crawford, West promised Crawford to pay 
him the note; which was also ruled out by the court. 

Mr. Parsons says: Whether a contract entered into on Sunday 
will be rendered valid by a subsequent recognition, is not clear 
upon authorities. 2 Par. on Cont, 764. 

It is doubtless a general rule that where the consideration of a 
contract is either wicked in itself, or prohibited by law, it is void 
and incapable of ratification. Armstrong v. Tolir, 11 Wheaton, 
271; 2 Kent Com. 466; Chitty on Contr. 674 ; Coppell v. Hall, 7 
Wall. 558. 

And there are cases in which this rule has been applied to con- 
tracts made in violation of Sunday laws. Bradley v. Rea, 103 
Mass, 191; Ryno v. Darby, 20 New Jersey (5 Green), 233 ; Reeves 
v. Butcher, 31 N. J. (2 Vroom), 225; Pope v. Linn, 50 Maine, 83; 
Finn v. Donohoe, 35 Conn. 218. 

But in the case before us the consideration of the contract was 
neither wicked, immoral nor illegal. The note was given by West 
to Crawford for balance of purchase-money due on a previous sale 
of land. The note was merely illegal as to the time, the day on 
which it was executed. It was not immoral nor illegal, in a czv7z7 
sense, to make the note on Sunday, for by the common lawa con- 
tract made on Sunday was valid. The note, not the consideration, 
was illegal because the statute forbid its execution on Sunday. 
Had it been written and signed on Sunday merely, but not deliv- 
ered to Crawford until Monday, it would have been valid in his 
hands, as we have seen from cases above cited. Had it been for 
a wicked or illegal consideration, or act, or service, no matter 
when written, signed or delivered, the note would have been void, 
and incapable of ratification. 

If Crawford had sold the land to West on Sunday, the sale 
would have been void, and neither party could have enforced it in 
the courts. But if on Monday West had paid him the purchase- 
money, why should that not be an affirmance of the sale. 

In Adams v. Gay, 19 Vermont, 360, Judge Redfield, in a well 
considered opinion, took the distinction above indicated. He 


said: ‘‘We think contracts made on Sunday should be held an 
exception, in some sense, from the general class of contracts, 


which are void for illegality; they are illegal only as to the time in 
which they are entered into. When purged of this ingredient, 
they are like other contracts. Contracts of this kind are not void 
because they have grown out of a transaction on Sunday. This 
is not sufficient to avoid them ; they must be finally closed upon 
that day. And although closed upon that day, yet if affirmed 
upon a subsequent day, they then become valid. Williams v. 
Paul, 6 Bing. 653. The same principle is distinctly recognized 
also in Blossome v. Williams, 3 Barn. & Cres. 231. And if it is 
competent to affirm a contract of this kind upon some other day, 
it follows that there must bea very essential difference between 
such contracts, and most other illegal contracts, which can never 
be so affirmed as to bind the parties.” 

In the case from which we have quoted the above, the plaintiff 
and defendant exchanged horses on Sunday, and the defendant 
was guilty of fraud and misrepresentation. On a subsequent 
week-day, the plaintiff requested the defendant to re-exchange, 
which he declined doing ; he refused to take back his own horse 
and surrender the plaintiff's, and the plaintift sued him for deceit 
and false warranty, and it was held that the refusal of the defend- 
ant on a work-day to re-exchange horses, was an affirmance of 
the Sunday contract. 

This case has been followed in others. In Sargeant v. Butts, 
21 Vermont, 99, where an award was made on Sunday, and the 
party, aginst whom the award was made, promised to pay it on 
a subsequent week-day, held that this was a ratification of the 
award, 

So in Sumner v. Jones, 24 Vt. 217, where a horse was sold and 
note taken for the price on Sunday, in a suit on that note it was 
proven that defendant retained the horse, and made two partial 





payments on the note on week-days, and this was held to bea 
ratification of the contract, and that the plaintiff was entitled to 
recover on the note for the balance due. 

In Smith v. Case, 2 Oregon, 190, the plaintiff loaned the defend- 
ant money, and took his note on Sunday. On a subsequent week- 
day, the defendant promised to pay the money. The complaint 
set out the note and the new promise. On demurrer, held that the re- 
tention of the money loaned, and the promise to pay it, was a 
ratification of the contract. 

In Reeves v. Butcher, 2 Vroom, 225, it was held that the pay- 
ment of interest on a note made on Sunday, did not of itself 
amount to a new promise; that it required an express promise to 
pay, etc. 

In Perkins v. Jones, 26 Indiana, 499, held that the mere re- 
tention of property or money received on a Sunday contract, was 
not an affirmance of the contract, but that it might be ratified by 
a subsequent promise. See also Smith v. Bean, 15 New Hamp. 577 ; 
Story on Contracts, sec. 619. 

In this case it appears that West kept the land, and honestly 
owed Crawford the balance of purchase-money for which the note 
was given, and we think the better rule is that he could ratify the 
note by an express promise, made on a week day, to pay it, though 
his promise would be no ratification of the contract as to Mock 
who signed the note as surety. 

A new promise will revive a debt barred by limitation or dis- 
charged in bankruptcy. There is supposed to be, in such cases, a 
moral obligation which is a consideration for the new promise. 

The moral obligation resting upon West, in this case, to pay the 
debt, was certainly as strong, if not stronger than it would have 
been had the note been barred by limitation, or discharged by 
bankruptcy. 

Perhaps, under the common law system of pleading, the new 
promise should be set up by replication to the plea that the note 
was executed on Sunday, but by our code, there can be no reply 
except upon the allegation of a counter-claim or set-off in the an- 
swer (Gantt’s Dig. sec. 4579). Hence it was competent to prove 
the new promise without a reply. 

V. The plaintiff introduced some evidence conducing to prove 
that Mock did not in fact sign the note on Sunday, but signed it at the 
house of one Marrson Monday. The defendants then introduced 
a number of witnesses, who swore that Mock was not at Marrs’ 
house on Monday, or that they were there, and did not see him 
there. Plaintiff then, after the defendants had closed, offered to 
introduce and prove by other witnesses that Mock was at Marrs’ 
house on Monday, but the court refused to permit them to be 
introduced. 

Whether Mock was at the house of Marrs on Monday or not, 
seems to have been a circumstance connected with the disputed 
question whether he signed the note on Sunday or Monday. If 
he signed the note on Monday it was, as we have seen from au- 
thorities cited, a valid note as to him; and we think the evidence 
offered by the plaintiff to rebut that introduced by the defendants, 
as to the circumstance or fact in question, was admissible for what 
it was worth. 

Other questions are presented by the record, but they are not 
pressed by appellant's counsel, and we shall not lengthen the 
opinion by noticing them. 

The importance of the principal questions decided, and their 
novelty in this state, must be an apology for the length of this 
opinion. 

For the errors above indicated, the judgment must be reversed, 
and the cause remanded for a new trial. 





—THERE seems to be a prospect that the validity of the late Missouri 
statute regulating railway tariffs, may be determined in the courts at no very 
distant day. An agent of the Atlantic and Pacific railroad company has been 
indicted under this law, and we understand the case will be contested, on the 
ground that the charter of this road exempts it from such regulation, 
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Right to Recover Money paid on Forged Checks. 


THIRD NATIONAL BANK OF ST. LOUIS, RESPONDENT, 
v. THOMAS ALLEN £7 AL. APPELLANTS.* 


Supreme Court of Missouri, March Term, 1875. 


Hon. Davip WAGNER, 
“* "Wo. B. Napton, 
«+H. M. Vories, 
“ T. A. SHERWOOD, 
‘ Warwick HouGu, 


Judges. 


1. Banks—Checks—Forgery of—Payment by Mistake—Notice of Forgery 
—Money may be Recovered back, when.—A bank having paid to a stranger acheck 
drawn upon a sister bank, collects from the latter the amount of the check. The paper 
turns out to have been forged, but at the time of the payment, neither bank is aware of. 
or has reason tosuspect the fact. The next day the paying bank ascertains the forgery, 
and on that day or the one succeeding, notifies the other bank of the fact. He/d, that the 
notification is given in a reasonable time and that the money may be recovered back, 


2. The general rule is that if in view of all the circumstances the party 1s not 
negligent in ascertaining or communicating notice of the fraud, he may so recover. And 
it seems that no other general limitation as to time of notice can be adopted. 


3. When the Paper purports to be the Paper of the Bank itself.—The above 
case is distinguishable from one in which the paper presented purports to be the note of 
the bank itself—where the bank may be remediless. 


Appeal from St. Louis Circuit Court. 

Dryden & Dryden, for appellants. 

I, The notice was too late. 2 Pars. N. & B. 598; 2 Barn. & 
Cr. 908-9 ; 3 Id. 428. 

II. Both parties being equally ignorant and innocent, plaintiff 
must remain the loser. Gloucester Bank v. Salem Bank, 17 Mass. 
42; Price v. Neale, 3 Burr. 1355; Smith v. Mercer, 6 Taunt. 81. 

Sharp & Broadhead, for respondent. 

One who pays money on forged paper, by discounting or cashing 
it, can always recover it back, provided that he has not contrib- 
uted to the mistake by his own fault or negligence, and that by an 
immediate or sufficiently early notice he has enabled the party to 
whom he paid it to indemnify himself as far as possible. 2 Pars. 
N. & B. 597 ; Wilkerson v. Johnson, 3 Barn. & Cr. 434. 

What is reasonable time will depend on circumstances. 
events, itis not the day of payment, nor the day after. Reasonable 
diligence is all that can be required. 2 Pars. N. & B. 599; Canal 
Bank v. Bank of Alabany, 1 Hill, 287; McElvoy v. South. Bank 
Ky., 1 La. An. 458. 

In the case of United States Bank v. The Bank of Georgia, 10 
Wheat. 339, thé case was not parallel. The bank issued the notes 
in question. The bank was bound to know its own notes. So in 
the case of Gloucester Bank v. Salem Bank, 17 Mass. 33, the bank- 
ing company paid notes on which the name of the president had 
been forged, and it was held that the bank was bound to know the 
signature of its president. 

WAGNER, Judge, delivered the opinion of the court. 

This was a suit to recover the amount of a check drawn on and 
paid by the plaintiff, but altered before payment. 

The facts, as they appear from the record, are substantially 
these: Thomas Rhodus & Co., a business firm keeping their ac- 
counts with the plaintiff, drew a check on it for $20 payable to a 
stranger. On the day of the date of the check, a stranger 
representing himself as an employee of Rhodus & Co, ap- 
peared at the counter of the defendants, who were private bank- 
ers, and negotiated for the purchase of a quantity of gold to be 
paid for in currency, andthen retired. Afterwards, during this 
same day, this stranger returned to defendant's banking house, 
bringing with him what purported to be the check of Rhodus & 
Co., payable to defendants for the exact amount in currency re- 
quired to pay for the gold previously negotiated for, and delivered 
the check to the defendants, who then and there delivered 
to him the gold contracted for. This occurred during busi- 


At all 





*Our report of this case is from advance sheets of the sgth Missour Re- 
ports, furnished by the courtesy of the publisher, W. J. Gilbert, Esq. 





ness hours on Wednesday. The next day (Thursday), the defend- 
ants presented and the plaintiff paid the check, the defendant’s 
name being indorsed thereon. The check paid was the same that 
was drawn by Rhodus & Co., and which before it reached defend- 
ants was altered by substituting $368.38 for twenty dollars, and the 
name of defendants as payees instead of the original payee. 
There was nothing in the appearance of the check, or in the con- 
duct of any one connected with the transaction calculated to excite 
suspicion. The plaintiff's evidence showed that it discovered the 
forgery the next day after it paid the check, and immediately on 
the same day notified the defendants of the forgery, whilst on the 
other hand the defendants’ witnesses testified that they received 
the notice the second day after the payment. 

The case was tried before the court without the intervention of 
a jury, and at the instance of the plaintiff three declarations of law 
were given : First, the defendants were bound to the use of ordin- 
ary diligence in the discovery of the forgery, and if it appears 
from the evidence that the defendants were guilty of negligence 
in failing to discover the forgery, and that plaintiff paid the 
amount of the draft to the defendants in ignorance of the fact 
that it was a forgery, then plaintiff is entitled to recover; second, 
if plaintiff paid the draft to defendants without knowing it to be 
forged, and without any reasonable cause to believe it to be a for- 
gery, but supposing it to be a genuine draft for the amount of mo- 
ney called for on its face, the plaintiff is entitled to recover, pro- 
vided notice was given to defendants of the fact within a reason- 
able time after the discovery of the forgery ; third, if the notice of 
the fact of forgery was given to defendants on the day it was dis- 
covered by plaintiff, although it may have been two days after the 
payment of the draft, the court will hold that such notice was within 
areasonable time. The defendants then asked the court to de- 
clare the law to be, that upon the evidence and the facts admitted 
by the parties, the plaintiff was not entitled to recover. This dec- 
laration was refused, and a judgment was then rendered for 
plaintiff. 

It seems to be well settled that money erroneously paid, or al- 
lowed, under mutual ignorance or mistake of facts, may be re- 
covered back. The cases founded on mistake seem to rest on 
this principle ; that if parties, believing that a certain state of 
things exists, come to an agreement with such belief for its basis, 
on discovering their mutual error, they are remitted to their orig- 
inal rights. Mowat v. Wright, 1 Wend. 335-62, per Savage, Ch. J. 
As money paid under a mistake of fact may always be recovered 
back, one who pays money on forged paper, by discounting or 
cashing it, can always recover it back, provided he has not ma- 
terially contributed to the mistake himself, and has given a suffi- 
ciently early notice of the mistake to the other party after he has 
discovered it. As to what is a sufficiently early notice, or in other 
words, reasonable time, there has been considerable difference of 
opinion. In the earlier English cases, it was strictly held that the 
payor could not recover back the money unless he gave notice on 
the very day of the payment, and before any change of circum- 
stances. 2 Pars. N. & B. 598, and note. 

But in this country this doctrine has not generally prevailed. 
The American courts have mostly repudiated it, and the accepted 
rule is, that the payor must be allowed a reasonable time to detect 
the forgery and demand restitution. What will amount to a reas- 
onable time will greatly depend on the circumstances of each par- 
ticular case. It is conceded, at all events, that it is not necessarily 
the very day of payment, nor the day after. For one who passes 
a forged bill, it is said, can not avoid his iiability on pretence of 
delay in detecting the forgery and giving notice ; and reasonable 
diligence is all that can be required. Therefore where no negli- 
gence is imputable to the drawee in failing to detect the forgery, 
wwant of notice ithin the time which ordinarily charges previous 
parties on negotiable paper is excused, provided it be given to the 
holder as soon as the forgery is discovered. 2 Pars. N. & B. 599; 
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Canal Bank v. Bank of Albany, 1 Hill, 287 ; U.S. Bank v. Bank of 
Georgia, 10 Wheat. 333; Bank of Commerce v. Union Bank, 3 
Comst. 230; Espy v. Bank of Cincinnati, 18 Wall. 604. 

In the case of Espy v. Bank of Cincinnati, 18 Wall. 604, Stall 
and Meyer, customers and depositors with the First National Bank 
of Cincinnati, made their check on that bank for the sum of 
$26.50, payable to the order of Mrs. E. Hart, and delivered it to 
a stranger to all the parties to the transaction, out of which the 
controversy arose. The man erased the name of the payee and 
the amount for which it was given, and inserted the name of 
“‘Espy, Heidelbach & Co., bankers and brokers,” and also the 
sum of $3,920, and passed it to Espy, Heidelbach & Co., in pay- 
mentof bonds and gold which he purchased of them. The check 
was paid by the bank through the clearing house, and the next 
day the fraud was discovered, and the bank made a demand on 
Espy, Heidelbach & Co. for the amount, as paid through a mistake. 
Judge Miller writing the opinion of all the judges, after making 
the above statement of facts, said: ‘‘If this were all the case, 
there could be no doubt of their right to recover. The. principle 
that money so paid under a mistake of the facts of the case, can 
be recovered back is well settled, and inthe case of raised or al- 
tered checks so paid by banks on which they were drawn, there 
are numerous well considered cases where the right to recover has 
been established, when neither the party receiving, nor the party 
paying has been in any fault or blame in the matter.” 

In that case as in this, the fraud was not discovered till the day 
after the payment was made, and it is not shown when the notice 
was given, and no point appears to have been made upon it. 
The case is the latest on the subject, and gives the great weight of 
the national tribunal in opposition to the early English cases, and 
in favor of the predominant American doctrine. 

In the case of the Canal Bank v. Bank of Albany, 1 Hill, 287, 
the payment was made on a forged indorsement, on the 28th of 
March, 1839, and on the 7th day of June thereafter the plaintiff 
called on the defendants, and asked to have the money refunded, 
notifying them, at the same time, of the forgery ; and it was decided 
that they were entitled to recover. Mr. Justice Cowen examined 
the English cases and strongly disapproved of them, and in the 
course of his opinion said : . 

“But I am not willing to concede that delay in the abstract as 
seems to be supposed, can deprive the party of his remedy to re- 
cover back the money paid under the circumstances before us. It 
is said that the defendants had indorsers behind them ; and by de- 
lay they were prevented from charging them by giving reasonable 
notice. Admit this to be so. ‘ The plaintiffs did not stand in the 
relation of a holder. They were the drawees, and advanced the 
money by way of payment. They would never, therefore, think 
of notice to the defendants till they accidently discovered the for- 
gery. If there had been any unreasonable delay after such dis- 
covery, another question would be presented.” Same point, Bank 
of Commerce v. Union Bank, 3 Comst. 230; Kingston Bank v. 
Ettinge, 40 N. Y. 301. 

In Koontz v. Central National Bank, 51 Mo. 275, the draft was 
paid by mistake in July and no notice was given to the defendant 
of the error tillthe following December, and we held that the plain- 
tiff might still recover. The cases of the U.S. Bank v. Bank of 
Georgia, 10 Wheat. 333, and the Gloucestor Bank v. The Salem 
Bank, 17 Mass. 33, are strongly relied on by the counsel for the 
defendants in this court. They were both cases where the banks 
had received their own notes in payment. In the United States 
Bank v. Bank of Georgia, the parties had had mutual dealings, 
and the latter received a quantity of its own notes in payment of a 
balance. It appeared that part of these notes were forged, and it 
retained them nineteen days without notifying the plaintiffs of 
the fact. The court admitted that the modern authorities, in a 
strong manner asserted that a payment received in forged paper 
or in base coin was not good, and if there was no negligence in the 


party he might recover back the consideration; but they distin- 
guished the case. They proceeded upon the theory that the notes 
in question were not the notes of another bank or the security of a 
third person, but they were received and adopted by the bank as 
its own genuine notes in the most absolute and unconditional man- 
ner. They were treated as cash, and carried to the credit of the 
plaintiff, in the same manner as if they had been genuine notes or 
coin. It was deemed that considerations of public convenience 
and policy would authorize a distinction between cases where a 
bank receives forged notes purporting to be its own, and those 
where it receives the notes of other banks in payment or upon gen- 
eral deposit. It has the benefit of circulating its own notes as 
currency, and commanding thereby the public confidence. It is 
bound to know its own paper and provide for its payment, and 
must be presumed to use all reasonable means, by private marks 
and otherwise, to secure itself against forgeries and impositions. 
Under such circumstances, the receipt by a bank of forged notes, 
purporting to be its own, must be deemed an adoption of them. It 
has the means of knowing if they are genuine; if these means are 
not employed, it is evidence of that neglect of duty which the pub- 
lic have a right to require. But whilst laying down the above 
‘propositions as controlling the particular case, the doctrine was 
recognized, that in relation to forged bills of third persons received 
in payment of a debt, a recovery may be had if notice is given 
within a reasonable time. The case of the Gloucester Bank v. The 
Salem Bank, was where forged notes of the latter had been paid 
to the former, and upon a subsequent discovery the amount was 
sought to be recovered back. No notice was given of the doubt- 
ful character of the notes until fifteen days after their receipt, and 
no actual averment of forgery until about fifty days. The notes 
were ina bundle when received, which had not been examined 
by the cashier until after a considerable time had elapsed. The 
court said: ‘‘ The true rule is, that the party receiving such notes 
must examine as soon as he has opportunity, and return them im- 
mediately. If he does not, he is negligent, and negligence will 
defeat his-right of action. This principle will apply in all cases 
where forged notes have been received, but certainly with more 
strength where the party receiving them is the one purporting to 
be bound to pay. For he knows better than any other whether 
they are his notes or not, and if he pays them or receives them in 
payment, and Continues silent after he has had sufficient opportu- 
nity to examine them, he should be considered as adopting them 
as his own.”’ 

Neither of these cases is in opposition to the principles of law 
announced previously in this opinion, but they are rather confirma- 
tory of them. The court has found here that the plaintiff paid the 
forged draft under a mistake of fact, and its right to recover is 
undoubted. 

The discovery of the forgery was made on the next day after 
payment, and whether the defendant was notified on that day or 
the next succeeding, in either event we think it was within a rea- 
sonable time. A point has been raised here that there was no 
offer to return the draft, but that does not appear to have been 
raised in the pleadings or passed upon in the court below. 

We think the judgment should be affirmed; the other judges 
concur. 








Correspondence. 


A CORRECTION—ISBELL V, THE RAILROAD COMPANY. 
GALLATIN, Mo., Sept. 13th, 1875. 
Epirors CENTRAL LAW JOURNAL :— In the note to Isbell v. 
The Han. & St. Joe R. R. Co., 2 Cent. L. J. 294, your types have 
made the sister in charge of the injured child, in Bellefontaine, 
etc., R. R. Co. v. Snyder, a somewhat aged infant. 
about twelve years old, and not twenty. 


She was 
M.A. L. 
BIGELOW'S LIFE INSURANCE REPORTS, 
EpiTors CENTRAL Law JOURNAL :—So far as the recent review 
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of the 4th volume of my Insurance Cases implies or charges a 
want of due care in its preparation, it is but just that I should not 
remain silent, if my reviewer has received a wrong impression. 
The charge or implication is based mainly upon the early appear- 
ance of the volume, and the statement that many cases are re- 
ported in later volumes, especially in the second, which were over- 
looked in the earlier ones. 

As to the first point, it was my intention to publish in the 4th 
volume a series of cases decided before Lords Cairns and West- 
bury as arbitrators, which would take upwards of 200 pages of my 
text; and in order to do so, it was necessary to go to press before 
the American cases should become so numerous as to prevent the 
object. But the fact was, that the American cases came on so fast, 
even then, that I had to abandon my purpose, or omit the new 
cases of our own courts. 

As to the other point, my preface misled the reviewer. Only 
three or four cases were overlooked in preparing the first volume ; 
and these only because they were indexed in out-of-the-way places, 
without even the benefit (which is conceded to my own indexes) 
of a cross-reference. The rest of the cases which are supposed to 
have been “ overlooked” did not appear, at least in a reliable. 
form, until after the first volume was published ; ef sic de similibus. 

The truth is, many of the periodical reports of cases are utterly 
unreliable ; and I should like to show a half-drawer full of such to 
my reviewer, besides those which he calls my attention to as not 
published in the last'volume. It is better, it strikes me, to wait for 
reliable reports of the cases. 

The difficulties of making a perfect index are appareptly insur- 
mountable. I never saw one yet. And if I have been able to 
give even a “‘cross-reference’’ to all the points in my books, I 
have done more than I expected to be able to do. 

For the suggestions generally of my reviewer I have only to re- 
turn thanks ; though I believe the most of them had already been 
carefully weighed. MELVILLE M. BIGELOw. 

Boston, September, 10, 1875. 

[Two statements are made in the above communication in which 
we so fully concur, that we wish to emphasize them. The first is, 
that very few of the legal periodicals furnish trustworthy reports 
of decisions; anda reporter of a special class of cases, like Mr. 
Bigelow, could no more republish reports of cases from many of 
the law journals, than he could republish them from a daily news- 
paper. Many of our legal journals are made up exclusively of 
opinions of courts without any statements of the facts, and, in 
many cases, without any head-notes. Judicial decisions served 
up in this way are frequently unintelligible. Nay, such matter is 
very trash, and the offering of it to the profession is little better 
than an insult to them. With a few honorable exceptions, legal 
journalism in the United States is the worst and most perfunctory 
of all class journalism ; and it seems to be getting no better very 
fast, since some of the oldest legal journals are positively the 
worst. The reason seems to be that the requisite capital and skill 
are seldom embarked in these undertakings. We have had the 
greatest difficulty in procuring trustworthy reports of the limited 
number of decisions which we publish in this journal; and fre- 
quently have failed in doing so. With the decisions of those 
courts where the judges state the facts in their opinions, as in 
Missouri, or where they prefix to their opinions an official state- 
ment of the facts, as in Iowa, there is no difficulty ; but with those 
of such courts as the Supreme Court of Pennsylvania, or of Cali- 
fornia, or the Supreme Court of the United States, where the 
judges ordinarily do no more than give their conclusions on the 
facts, leaving the reporter to state them, the case is very different. 
The decision of such courts can only be obtained, in a proper state 
for publication in a law journal, by waiting for advance sheets of 
the official report, or by the employment of a private reporter at 
each of such courts at a considerable outlay. Apropos of this 





subject, we notice that the publishers of the American Weekly 


Notes of Cases (Messrs. Kay & Bro., of Philadelphia), are putting 
the profession under obligations to them by publishing full and 
carefully prepared reports of important decisions of the Supreme 
Court of Pennsylvania. 

The second point in Mr. Bigelow’s -letter which we wish to em- 
phasize is that which relates to the difficulty of indexing. We do 
not recollect having seen a perfect index, unless it be the index to 
Pachal’s Annotated Constitution of the United States. The index 
to the Revised Army Regulations of 1863, was a very good one of 
its kind; and this, we understand, was prepared chiefly by Maj. 
Charles B. Brady, then a clerk in the war department, but now a 
resident of St. Louis, a gentlemen whose abilities we have had oc- 
casion to prove as an expert index-maker. If such a person would 
establish a sort of bureau of indexing, and would devote himself 
to the making of indexes for authors, and take pains to let the ex- 
istence and merits of his index-factory be made known, there 
would be no excuse for so many poor indexes to law books as we 
now have. Indexing is an art of itself. To be able to make a 
good index, one must be the very genius of analysis, of order and 
of patience. One must also needs have sufficient self-control to 
stop at a given line a long way this side of perfection ; otherwise 
he will make his index larger than the body of the work itself. 
It must always remain with indexes as with men: ‘‘ There is none 
perfect; no, not one.” —Ed. C. L. J.| 





Recent Reports. 


REPORTS OF CASES IN LAW AND EQUITY, DETERMINED IN THE SUPREME 
COURT OF THE STATE OF IOWA, By EDWARD H., STILEs, Reporter, 
Vols. 36 and 37. Published by the Reporter. Ottumwa: 1874. Printed 
by Weed, Parsons & Co., Albany, N. Y. 


These volumes, like the 35th Iowa, reviewed ante, p. 145, are of excellent 
workmanship, and there is little to criticise in the work of the reporter. We 
have not yet received the 38th volume of this series for review, but if the suc- 
cessor of Mr. Stiles succeeds in producing as creditable work as the volumes 
which have been prepared by him, there will be little fault to find with it. 

The extraordinary frequency with which the volumes of this series have ap- 
peared, is doubtless to some extent attributable to the closing of the labors of 
the late reporter ; but it cannot be denied that there is here some evidence of 
the inordinate multiplication of law books so loudly and justly complained of 





by the profession. 

The evil can doubtless be, and in some states has already been to some ex- 
tent corrected by appropriate legislation, providing for a judicious selection of 
cases to be reported ; but the chief difficulty, and the one which we feel called 
upon most frequently to notice, is the insidious practice of stretching a very 
little matter over a very large space. This is done mostly by the use of 
unnecessarily large type, double-leaded, made up into short, narrow pages; of 
large capital letters for the titles of cases ; the employment of very thick paper, 
and by the insertion of long briefs, indiscriminately selected, and tables of 
authorities therein cited. The volumes of Mr. Stiles, have been almost en- 
tirely free from the defects named, except that his pages have been made too 
narrow, and the leading between the cases has been too full for the best econ- 
omy of space, defects for which he was less to blame than his publishers ; and 
Mr. Stiles can certainly retire from.a position he has filled so long and well, 
with the consciousness of having performed his duties faithfully. 

In vol. 36 we note the following cases: 

Railroad—Injury to Employees—The Iowa Statute—Class Leg- 
islation.—Deppe v. the C., R. I. & P. R. R. Co., p. 52. Opinion by Cole, 
J. This was anaction to recover damages for injuries to the plaintiff, received 
while he was in the employ of the railroad cempany “as a laborer, loading 
and unluading a mud train and doing work connected therewith. The in- 
jury complained of was caused by the caving of a bank of clay alongside the 
track, at the foot of which the plaintiff was shoveling dirt. The act of 1862 
provides that ‘‘ every railroad company shall be liable for all damages sus- 
tained by any person, including employes of the company, in consequence of 
any neglect of its agents or-by any mismanagement of its engineer or other 
employees of the company."’ The petition alleged negligence on the part of 
the ‘‘ section boss '’ who was directing the work, The facts show that plain- 
tiff, with others, was ordered to work at the place where the accident oc- 
curred; that he had not been on the bank that day; and did not know its 
condition. Verdict and judgment for $7000, Defendant appealed. 

The court Ae/d, that the act of 1862, quoted above, is not in conflict with the 
constitutional provision that “‘ all laws shall be general and of uniform opera- 
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tion throughout the state; citing McAurich v. The M. & M. R. R. Co., 20 
Iowa, 338, and Ney v. The D. & S. C. R. Co., 20 Iowa, 347. In the former 
case it was said that “if there is an employer and an employee, but no busi- 
ness of a railroad company to be engaged in, then the case is not within the 
act. But the same liability is extended by the act upon the same terms to all 
in the same situation."’ And in the latter case it was held that “in connec- 
tion with railroads the term employe applies to conductors, agents, superin- 
tendents and others engaged in operating the road and the like, and not to 
contractors or persons building or constructing the road-bed or laying down 
the ties or rails." And the court in the present case arrives at the conclusion 
that the plaintiff was engaged in “‘ operating”’ a railroad, and that his case 
was within the statute permitting a recovery for his injuries. 

The instructions given by the court below, however, being erroneous in 
charging as matter of law that the acts of the company's employees in direct- 
ting the excavation of the bank while it was in a dangerous condition, were 
evidence of negligence. instead of leaving it to the jury to determine, the court 
considered them as misleading, in this respect and otherwise, and for those 
errors the judgment was reversed. In Frandsen v. The C. R. I. & P.R. R.Co., 
Pp. 372, it was held that an employee who was one of a gang of hands going ona 
hand-car, under the directions of a section boss, to work on the track, and by 
a collision with a passenger train, was injured while attempting to remove the 
hand-car from the track, was entitled, under the act, to recover damages from 
the company for his injuries. And in Muldowney, Admx, v. Ill. Cent. R’y 
Co., p. 462, it was held that a brakeman who was injured while engaged in 
coupling cars, was entitled, as an employee, to damages under the statute. 


Divorce—Alimony—Custody of Children.—Zuver v. Zuver, p. 190. 
This is in some respects so remarkable a case that a somewhat extended no- 
tice of it may not be improper. The plaintiff obtained a divorce from his 
wife upon the ground of cruel and inhuman treatment, the proof showing 
many aggravated assaults and other injuries, such as locking him out of his 
house, threatening to kill him, etc. The plaintiff was worth in real property 
about $7,900, and owed about $2,000, at the time of the decree. The court 
below, in granting a divorce, decreed as permanent alimony to the defendant, 
not less than $6,000 worth of the plaintiff's property, besides an allowance of 
$150 temporary support, and also directed execution to issue against that por- 
tion of the plaintiff's property not decreed to defendant as alimony, to satisfy 
an incumbrance on the last-named portion. The custody of the five chil- 
dren, whose ages ranged from two to ten years, was decreed to the defendant. 
In reversing this extraordinary decree, the court awarded the custody of the 
three youngest children to the defendant ; allowed her a piece of real estate 
equal to about $1,000 in value, and the original amount of $150, as alimony ; 
allowed the defendant the use and occupation of a further portion of the plain- 
tiff’s real estate, as a homestead, of about the value of $1,000; and ordered 
that the plaintiff should pay the taxes thereon, and also for the maintenance 
and education of the three younger children certain sums per month each, 
during their minority. 

Divorce—Alimony.—-Graves v. Graves, p. 310; Wilde v. Wilde, p. 319. 
In the first case, Cole, J., decides that a court of equity should sustain an ac- 
tion of alimony alone, and grant the same, though no divorce or other relief is 
sought, where the wife is separated from the husband on account of conduct 
on his part justifying such separation. The facts show that such conduct 
(adultry) existed, but that the husband had obtained a divorce from the wife in 
a county in which neither had resided and without notice to the wife, upon 
false cause. The court held that such divorce was void, and allowed the ali- 
mony. 

In the latter case, Beck, C. J., held that an action for alimony can not be 
maintained as an independent action after a divorce. : 


National Bank—Right to Indemnity held by Surety.—First 
Nat. Bank of Ft. Dodge v. Haire, p. 443. A national bank made a loan 
upon a note made by one member of a firm to the another member, 
and endorsed by the latter to the bank, the maker giving a bond and 
mortgage to the endorser, upon separate property, to secure the en- 
dorser against liability, with an agreement that such security, should, 
in case of default, enure to the bank. AHe/d, that the bond and mortgage 
were not within the prohibition of section 28 of the national bank law, 
against such banks holding real estate by purchase or mortgage. 


Insurance Company—Liability of Stockholders.—-Burnham & 
Van Shaick v. N. W. Ins. Co., p. 632. The stockholders and officers of an 
insurance company executed mortgages on real estate, which were delivered 
in exchange for certificates of stock, were not recorded, but were used and ad- 
vertised in the company’s statements as assets. edd, that a return and can- 
cellation of the stock certificates, and surrender of the mortgages, after losses 
had been incurred by the company, and it had become insolvent, was a fraud 





on the policy-holders, and the mortgages should be regarded as still existing, 
as to them. 

Lien of Innkeeper —Boarder.—Pollock v. Landis, p. 651. An inn- 
keeper has a lien upon the goods of a guest but not those ofa boarder. 


We find in volume 37 the following : s 

Street Railways—Right of Way. —City of Clinton v. The Clinton & 
Lyons Horse Railway Co., p. 61. The provisions of the statute respecting the 
appropriation of the right of way for railroad companies, applies as well to 
railways operated by animal power as to those operated by steam. Hence 
a street railway connecting two cities, constructed in pursuance of an ordin- 
ance purporting to authorize it, does not become a nuisance on repeal of such 
ordinance, 

Taxation in aid of Railroad—Validity of Tax.—Ryan v. Varga and 
The B. & M. R. R. Co., p. 78. When the township trustees have passed 
upon the sufficiency of a petition, calling for an election to decide the ques- 
tion of levying a tax in aid of a railroad, and the election has been ordered, 
the tax voted and levied, the validity of such tax can not be attacked on the 
ground that the petition was not signed by one-third of the tax-payers. Such 
action remains conclusive until reversed or set aside, by writ of error, certio- 
rari or other direct proceeding provided by law. 

Railroad—Right of Way.—Gray v. B. & M. R. R. Co., p. 119. Where 
the owner of real estate has granted the right of way over his property on 
condition that the company shall erect and maintain certain crossings, and 
if the company has accepted the grant, it can not avoid liability to perform 
such conditions by a subsequent condemnation of the right of way under the 
provisions of the statute. 


Rights of Colored Persons while Travelling.—Coger v. The North- 
western Union Packet Co., p.145. This case is chiefly remarkable from the 
vigorous manner in which it seems to have been worked up, and from the fact 
that only by the merest chance the plaintiff escaped defeat in recovering 
damages for the alleged infraction of her ‘“‘ rights."’ The plaintiff, a colored 
person, went on board the defendant's vessel at Keokuk, applied for a ticket, 
received one which entitled her to transportation, but not to meals or state- 
This, after its terms were explained to her, she returned to the clerk 
She demanded a first-class ticket, 
The statement of facts does not 


room, 
of the boat, and its price was refunded. 
but it was refused, and she left the boat. 
show where she went, but from what followed it is evident that she lost no 
time in seeking legal advice. She afterwards returned to the boat and pro- 
cured another ticket. This time it was one containing the conditions she had 
before refused to accept, printed in red ink across its face in the following 
words: ‘The holder of this ticket is entitled to meals at an assigned table 
and first-class cot only, besides transportation.’’ ‘The following words were 
written across the face of the ticket: ‘‘ This does not include meals,’’ Before 
the dinner hour, she sent the chambermaid to purchase a ticket for that meal, 
and one was brought her with the words “ colored girl" written thereon. 
This appears to have been too much for her delicate sensibilities, and 
she incontinently “ biled over.’’ She demanded of the clerk “ to be informed 
of the meaning of the writing,’ although as it is carefully stated in the re- 
port, she was a “ school teacher,”’ and ought to have been able to read it if 
she was’nt. The meaning was kindly explained by the clerk, and she was in- 
formed that she should have a special table set for her, apart from the common 
horde, on the guards of the deck where she could gaze upon the va- 
rying scenes of the landscape, the deep blue of the arching heavens, 
and all the beauties of nature, while satisfying “the inner man," But strange 
to say, this charming prospect had no charms for her. She knew that, “ dat 
fifteen menmunt done passed,"’ she was conscious of her “ rights,’’ and know- 
ing dared maintain them. She scorned the seductive promises of the gentle- 
manly clerk, and with a tragic air, she flung the guilty little piece of paste- 
board back at him, and again, with infinite patience, the much enduring clerk 
refunded the money she had squandered for its delusive promises. And now 
She induced some passenger to go to the office and 
thus seeking by fraud and deceit, to vary the 


came the grand coup. 
procure her a “ dinner ticket,’ 
express terms of the contract for her passage which she had deliberately, and, 
of her own free will accepted, and entered into with the officers of the boat. 
Her ruse was successful, and she appeared at the dinner-table, armed with 
her ticket, obtained by fraud, and asa matter of course and “ right,"’ pro- 
ceeded to occupy one of a number of seats which had been reserved for some 
lady passengers. Upon being requested politely to vacate, she refused. Now 
was her hour of triumph. Now was she about to hand down to posterity a 
name famous for all time; the name of one who braved the combined ven- 
gence of a bloated aristocracy, anda corporation monopoly, She refused nobly, 
firmly, violently. And the officers were compelled to push her out of the 
cabin. But she did not yield without one last brave struggle for her 
“rights.”’ She grabbed at the table cloth as she went, and had the satis- 
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faction of pulling the entire dinner in one vast indistinguishable chaotic mass 
upon the cabin floor. Here was valor! Here was glory! 
“No longer now she spurned at mean revenge, 
Or staid her hand for conquered foeman’s moan ; 
As whem, the fates of aged Rome to change, 
By Cezsar’s side she crossed the Rubicon. 
Nor joy’d she to bestow the spoils she won,”’ 


but left the wrecked dinner to be gazed upon in blank dismay by the assembled 
passengers. To quote from the opinion, “‘ some of the witnesses testified that she 
used abusive, threatening and coarse language, during and after the struggle, but 
this she denies. Certain it is,” says the chief justice, who delivered the opin- 
ion, “‘ that by her spirited resistence, and her defiant words, as well as by her 
pertinacity in demanding the recognition of her rights and vindicating them, 
she has exhibited evidence of the Anglo-Saxon blood that flows in her veins."’ 

There could be no other result than a verdict for the plaintiff, under such 
circumstances, and the court, on appeal, sustained the verdict. 

Liability of Telegraph Company — Measure of Damages.— 
Manville v. W. U. Tel. Co., p. 214. Plaintiff was a stock dealer, shipping 
hogs from Marshalltown, Iowa, to Chicago, having agents at Chicago, with 
instructions to keep him advised of the condition of the market. On the 12th, 
October, 1871, the agents delivered a telegram to defendant, to be sent to 
plaintiff, as follows: ‘‘Ship your hogs at once.” The telegram did not reach 
plaintiff until four days after it was so delivered. This delay caused the dam- 
age sued for. The dispatch was by mistake sent to “ S. Manville.’’ The 
company claimed that such error was not caused by negligence, but by-inter- 
ruption of the lines by atmospheric electricity or some other unavoidable 
cause. The dispatch was written on one of the company’s usual blanks. 
Held, that the company was liable, and that the measure of damages was the 
difference between the market value of the plaintiff's hogs on the day he 
would have been able to put them on the market had he received the dispatch, 
and the value on the day he would have been able to put them on the 
market after in fact receiving the delayed dispatch. 


Liability of Bank for Failure to Charge Endorser by Protest. 
—Mount v. First Nat. Bank of Mt Pleasant, p. 457. Whena bank received 
from the holder, and undertook specially to protest a promissory note, so as 
to charge the endorser, it is the duty of the bank to exercise ordinary and 
reasonable diligence in the discharge of such undertaking. The note was en- 
dorsed by one John Becker, The officers of the bank knew of a man of 
good credit living in the country, of that name. They knew no other of the 
name_ The note was protested, and notice sent tohim. Afterwards it was 
discovered that he was not the endorser. Judgment for defendant, which on 
appeal the court refused to disturb. C. A.C, 








Legal News and Notes. 


—IT is stated that Jesse Pomeroy owes his life thus far to a deadlock. The 
governor urges commutation, but the council refuses to commute, and the 
governor refuses to sign the death warrant. So Jesse can neither be hanged 
nor let off till they get a new administration. 





—THE North Carolina constitutional convention met at Raleigh on the 7th 
instant. The two political parties were so nearly equally divided that ballot- 
jng for President might have gone on forever, had not Hon. E, Ramsom, the 
democratic candidate, on the 14th ballot, voted for himself, thus electing him- 
self by one majority. 

—THE constitutional amendments voted upon in New Jersey, on the 7th 
instant, are said to have been ratitied by about 20,000 majority. Singularly 
enough, the only party division apparent in this contest was between the 
Protestants and Catholics, The Protestants generally voted in favor of the 
amendments without distinction of party; while the Catholics, aroused to a 
high pitch of excitement by a circular of Bishop Corigan and a manifesto ol 
“ the Catholic Union,’’ generally voted against them. 


—THE New York Herald says, ‘‘ That dream of scholars, a universal in dex 
‘is again vigorously urged in a pamphlet by Mr. J. A. Cross, of London. He 
proposes that each great library, learned society and publishing firm, shall 
take a portion of the work in hand, and that a central office be established to 
which their respective contributions shall converge. He proposes not one 
alphabet of all literature, but a separate subject index for each great division 
of human knowledge, to be published as an independent work, and bought 
by those interested in that special study.’ We suppose, of course; the uni- 
versal index would embrace the law. If we only had a general index of the 
law, what a boon it would be! 

—THE President has recently appointed Hon. Edwin B. Smith of Saco, 
Maine, to the office of Assistant Attorney-General of the United States. Mr. 
Smith was born fn Kennebunk, Me., in 1834. He graduated at Bowdoin 





College in 1856, read law with Judge E. E. Bourne, and practiced at Limerick 
until August, 1862. He soon after went into partnership with Col. R. P. 
Tapley of Saco, where he has since resided. _ In 1870 and 1871 he represented 
Saco in the Maine house, being speaker in the latter year. He was at the time 
of his appointment reporter of the decisions of the Supreme Court of Maine. 
Mr, Smith has a lucrative practice in York County, is a good lawyer, and a 
gentleman who will fill the office with credit. 


—POSTAGE ON PROOF SHEETS.—The postmaster-general has lately given 
a construction of the law governing this subject. His ruling is as follows: 
“T am of opinion that the law should not be construed so as to limit the cor- 
rections to be made to those of a tyhographical or merely verbal nature, such 
as the use of wrong letters, nor to the exclusion of any new matter which the 
author may desire to insert, in order to put the intended publication in the 
form in which he desires it to be published, Any correction or change of 
words or sentences, or the insertion of entirely new sentences, if made for 
that purpose, does not affect its character as ‘a corrected proof-sheet,’ nor 
subject it toa higher rate of postage. All marginal notes necessary to the 
perfection of the ‘form’ are allowable, but they should not extend beyond it, 
and embrace matters such as the quality of the paper on which the publica- 
tion is to be printed, or the binding in which it is to be bound, or other mat- 
ters of like character.” . 


—THE Washington Chronicle contains the following sensible remarks on the 
subject of disregarding politics in making judicial appointments: ‘In the 
Seventh Judicial District, New York, the proposition to give Mr. Justice 
James C. Smith, who is a republican, a unanimous election, meets with a gen- 
eral response. He may be considered as good as commissioned for a full 
term of fourteen years from the first of January next. The Albany Evening 
Journal says the same course should be persued towards Mr. Justice 
Osborn, in the third district. We presume Judge Osborn is a democrat. In 
Iowa, lately, Judge Brannan, an able and popular democrat, resigned his po- 
sition as judge. By general consent, Mr. Walter I. Hayes, another democrat 
was commissioned by Governor Carpenter to occupy the position until the 
general election determines who the man shall be. As long as we must have 
the vicious system in vogue of putting judicial positions up to be scrambled 
for, it is pleasant to notice that party feeling is dropped in deference to true 
merit.”” 


—THE Washington Chronicle says that an international maritime question 
of great importance and delicacy has arisen between Great Britain and the 
United States. Some time ago the American ship Gilbert C, Trufant, supposed 
to hail from New York, was sold while at Liverpool to British owners. The 
American consul at Liverpool held that the sale was not made in 
pursuance of United States law, refused to sanction the sale, and 
reported the facts to Minister Schenck. Correspondence followed be- 
tween Minister Schenck and Earl Derby, the former contending that 
the sale was illegal, and protesting against the issue of British 
papers. Earl Derby holds that the sale was in strict conformity with the 
admiralty laws of England, and therefore the government could not withhold 
from the ship the necessary papers. The Trufant was accordingly transferred 
to the British flag and register. Secretary Fish presented the case to the Sec- 
retary of the Treasury, and requested that the ship be detained if found with- 
in the jurisdiction of the United States. Secretary Bristow has issued orders 
to that effect to collectors of customs, 


—REMOVAL OF CAUSES,—Enquiries having been received by us in regard 
to the disposition by the Circuit Court of the United States of the case of The 
First National Bank Vv. The King Wrought Iron Bridge Co. (ane, p. 505), we 
have ascertained that the cause was, on motion of the plaintiff, remanded by 
Mr. Justice Miller to the State Court, It will be recollected that Judge 
Morton of the State Court held (1) that the cause was not removable under 
the Act of 1875; and, (2) that if removable, it was not removed until the 
State Court had passed upon the sufficiency of the petition and bond for re- 
moval. We are informed that Mr. Justice Miller sustained Judge Morton 
on the first, and differed with him on the second point. On the first proposi- 
tion he followed substantially the line of argument used by Judge Morton, 
and, we are informed, took occasion to express doubts as to the soundness of 
Judge Drummond's views in Osgood v. Chicago, etc., R. R. Co,, 2 CENT 
L, J. 283. On the second point, Mr, Justice Miller inclined to the view that 
the mere filing of the petition and bond, ifso facto, removed the cause, and 
that the state court had no jurisdiction ofit after that time. But no stress was, 
laid by the plaintiff's counsel upon this branch of the question ; and, perhaps, 
the views of the learned justice on this branch of it ought not to be considered 
as authoritative ; since the decision of the first question, namely, that the con- 
troversy was not one which, under the act of Congress, is subject to removal, 
necessarily disposed of the case, and rendered a discussion of the remaining 
question unnecessary, 





